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San    Francisco    (Calif.) 
City   Attorney's   Office 
Official    opinions   of 
the   City   Attorney   of 
the 


SAN  FRANCISCO 
PUBUC  UBRARY 


SEE  OPINION  DATED  JUNE  30,  1949 
,ln  JmIj   through  December  volume 

SUBJECT:  "CLAIM  FOR  TAX  REFUND  BY 
UNITED  STATES  OF  AM21ICA  ON  THAT 
PARCEL  OF  REAL  PROPERTY  AT  2090 
JACKSON  STREET,  SAN  FRANCISCO, 
CALIFORNIA,  FORMERLY  OCCUPIED  BY 
GERMAN  CONSULATE" 


Tear  1949 
-  A  -  Opinion  No. 

ABANDONMENT 

DISCONTINUANCE  of  service  \inder  Charter  5132.1  - 

Removal  of  tracks  of  street  railway  lines  not    19 

PARK  LAND,  and  sale,  under  Charter  §41.1  - 

Right  to  dispose  of  Colxunbia  Square  -  procedure  26 

ADVERTISING  -  See  "P"  section:  Publication 

ANGEL  ISLAND 

ACQUISITION  of,  and  its  operation  by  private  corporation 

under  lease  with  City  and  County      .   ,      21 

BIDS  for  lease  of  -  Board  may  authorize  taking  of,  before 

acquisition  of  legal  title  thereto  by  City      11 

ANTI-DISCRI^^INATION 

Power  of  Bd,  of  Supervisors  to  enact  ordinance  prohibiting, 

in  redevelopment  area  -  redevelopment  policies   24 

APARTMENT  HOUSES  and  FLATS 

LICENSES  on,  must  be  paid  regardless  of  numbers  of  owners  4231 

AQUATIC  PARK  re  deeding  property  to  State  Park  Commission  to 

participate  in  State  funds  under  proposed  S.B.237  (1949)   4239 

ASSESS>:ENTS  -  Correction  of  clerical  errors  in  arbitrary  and 

penal  422? 

AUCTIONEER « S  PERMIT  -  Constitutionality  of  requirement  of 

Police  Code  that  applicant  for,  be  resident  of  City  and 
County  for  one  year  prior  to  application  31 


ART  C0I-1MI3SION 


POWER  of  Art  Commission  to  allocate  to  th«  San  Francisco 
irt  Association  ^2000  for  support  of  S,  F.  Symposium 
of  Modem  Art 


ASSESSOR 
CLSRICAL  ERRORS  in  arbitrary  and  penal  assessments,  Correction  of  422? 


-  B  - 


BROADWAY  TUNNEL  - 


Responsibility  of  California  Cable  Railroad  Co. 
to  bear  cost  of  relocating  its  tracks 
to  accommodate  intended  public  work      4223 

BOARDS,  COM>!ISSIONS  and  OFFICERS,  Continuation  of  powers  of, 
under  present  Charter  -  Effect  of  Charter  Sec.  2, 
para.  3  4228 

BOND  ISSUES,  recording  vote,  audible  separate  measures  - 

Voting  in  meetings  of  Board  of  Supervisors  re  4234 

BOATIKG  />ND  FISHIIIG  LEASE,  Lake  Tlerced,  Cancellation  of       2 

LBOND  ISSUES  for  mujiicipal  improvements  and  proposed  charter 
amendments,  Publication  in  re  -  number  of  editions  in 
a  day  3 

BOARD  OF  STATE  HARBOR  COWJSSIONEHS  -  Applicability  of 

Sections  752,  753  and  754,  Public  Works  Code,  to  public 
work  performed  in,  upon  or  over  properties  in  San  Fran- 
cisco under  the  Jurisdiction  of  the  5 

BOAT  HOUSE,  Use  of  Fuhrman  Bequest  for  beaut if ication  of 

Stow  Lake  by  construction  of  a  10 

BIDS,  Board  may  authorize  taking  of  bids  for  lease  of 

AiJCEL  ISLAND  before  acquisition  of  legal  title  thereto 

by  the  City  11 


Tear  1949 

BOARD  OF  SUPERVISORS  Opinion  Ho. 

ANGEL  ISLAND 

ACQUISITION  of,  and  operation  by  private  corporation 

iinder  lease  with  City  and  County  21 

BIDS  for  lease  of,  Board  may  authorizing  taking  of, 
before  acquisition  of  legal  title  thereto 
by  City  and  County  11 

ANGLE  PARKING  -  Change  to  parallel  parking  from,  cannot  be 
made  without  authorization  of  Police  Commission  and 
Board;  Angle  parking  cannot  be  permitted  without  similar 
action  423d 

ANTI-DISCRIMINATION  PROVISION  -  Ordinance  requiring  inclusion 
of,  in  project  plans  suomitted  to  Board  by  Planning 
Commission  and  redevelopment  agency  -  also  in  deeds, 
contracts,  etc.  \inder  Redevelopment  Act,  Legality  of      4225 

AQUATIC  PARK  re  deeding  property  to  State  Park  Commission 

to  participate  in  State  funds  under  proposed  S.B. 237(1949)  4239 

CLERK  of  the  Board  and  Board  of  Supervisors  -  when  bound  by 

provisions  of  general  law  4235 

CORPORATE  SEAL  OF  SAN  FRANCISCO.  Use  of,  on  certificate  of 
completion  of  educational  course  given  by  cooperation 
of  Univ.  of  Calif,  and  adult  educ.  div.  of  S.F.U.S.D.      9 

COURT  DEPOSITS  made  by  condemnation  agency  in  eminent  domain 

proceedings  deposited  by  Coxirt  with  County  Treas.,  etc.    22 

CRIME  PUBLICATIONS  -  Proposed  ordinance  prohibiting  furnishing 
to  persons  under  18  years  certain, 

re  accts.  of  crime  k   depicting  by  use  of  drawings  k   photos 
certain  crimes  of  force,  violence  or  bloodshed  25 


PEERING  ACT  5693.  Meaning  of 
Permitting  vj 


ng  use  of  Charter  procedure  by  ordinance  or  by 
resolution  when  provided  by  State  act  4229 

DISCRIMINATION  in  redevelopment  area  -  Power  of  Bd.  to  enact 

*    ordinance  prohibiting  -  redevelopment  policies  24 

FIREWORKS  DISPLAY  under  off icialclty  and  county  auspices 

re  celebration  of  Independence  Day  8 

INITIATIVE  ORDINANCE  re  collection  and  disposal  of  refuse  - 
Whether  or  not  without  amendment  of,  scavenger  companies 
can  be  required  to  pay  for  annual  audit  by  Controller      23 

ITALIAN  COLONIES  -  Power  of  Board  to  adopt  resolution  memorial- 

Izing  proper  axithorities  to  a  sslst  in  returning  to  Italy   13 

-  1  - 


BOARD  OF  SUPERVISORS  (cont'd)  Tear  1949 

Opinion  No* 

LAKE  >^RCED  BOATING  &  FISHING  LEASE  -  Cancellation  of  2 

PARKING.  ANGLE  OR  PARALLEL  and  ONE  WAY  STREETS  should  be 

referred  to  City  Planning  Commission  re  toster  Plain        29 

POLICEVOMEN  under  emergency  non-Civil  Service  appointment, 

Retention  on  permanent  basis  of  14 

POWERS  OF  BOARD 

OFFICERS,  BOARDS  and  CO>iI''ISSICNS  \inder  present  Charter, 

Continuation  of;  Effect  of  Charter  §2,  par. 3     4228 

RESOLUTION  of  City  Planning  Commission  changing  zoning 

classifications  4232 

PROPERTY  tax  sold  or  tax  deeded  to  State  sold  for  less  than 
amount  of  taxes  and  penalties.  Claim  of  City  re  - 
Duties  of  City  and  County  officers  re  collection  of  taxes 
on  personal  property  on  "Secured  Roll"  1 

PUBLICATION  in  re  bond  issues  for  municipal  Improvements  and 

proposed  Charter  amendments,  no.  of  editions  in  a  day      3 

SPECIAL  MEETING  of  the  Board,  Notice  need  not  be  published  in 

official  newspaper  -  Charter  §10  interpreted  4233 

STREET  GRADES.  Procedure  to  be  followed  in  the  change  and 

establishment  of  26 

STREETS.  Opening  of  new  public  -  procediore  to  be  followed      20 

SUGAR  PINES  in  Tuolumne  County,  Resolution  urging  Calif. 
Congressmen  to  support  rederal  action  re  preserving  as 
park  the  one  remaining  stand  of  4237 

TRACKS  of  street  railway  lines.  Removal  of,  not  abandonment 

or  discontinuance  of  service  under  Charter  §132,1         19 

VETO  by  Mayor,  Reconsideration  of  bill  or  proposal  by  Board 

after  -  Charter  Sec.  14  4240 

VOTE.  Unexcused  refusal  of  Supervisor  to  -  Rule  requiring 

vote  -  Penalty  for  violation  *fr222 

VOTING  in  meetings  of  Board,  audible,  separate  measures,  bond 

Tssues,  recording  vote  4234 


-  2  - 


BOARD  OF  EDUCATION 

CORPORATE  SEAL  of  SAN  FRANCISCO,  Use  of,  on  certificate  of 
completion  of  educational  course  given  by  cooperation 
of  university  of  California  and  adult  educ.  div,  of 
S,  P.  Unified  School  District 


BOARD  OF  PERMIT  APPEALS 


Tear  1949 

-  C  -  Opinion  No. 

CALIFORNIA  CABLE  RAILROAD  CO>TANY.  Responsibility  of,  to  bear 
cost  of  relocating  its  tracks  to  accommodate  intended 
public  work  4223 

CALIFORNIA  CONGRESS^!EN.  Resolution  urging  support  of  federal 
action  to  preserve  as  park  the  one  remaining  large  stand 
of  sugar  pines  in  Tuolumne  Covinty  -  Power  of  Board  of 
Supervisors  to  consider  4237 

CESSATION  OF  HOSTILITIES  of  World  War  II  -  Termination  of  the 

emergency  2? 

CHARTER 

SECTION  2,  para,  3  -  Continuation  of  powers  of  officers, 

boards  and  commissions  xmder  present  charter     4223 

135.1  -  Determination  of  "part-time  positions 
for  which  total  compensation  is  less  than  ^80 
per  month"  4230 

PROCEDURE  by  ordinance  or  by  resolution  when  provided  by 
State  act.  Permitting  use  of  -   Deering  Act 
5693  4229 

CLAIM  of  City  and  Coxxnty  -  Property  tax  sold  or  tax  deeded  to 
State  is  sold  for  less  than  amount  of  taxes  and  penalties; 
Duties  of  City  and  County  officers  re  collection  of  taxes 
on  personal  property  on  "secured  roll"  1 

CLARKE,  EVALINA  -  re  trust  funds  precluding  Old  Age  sec.  paymts.  30 
CLERICAL  ERRORS.  Correction  of,  in  arbitrary  and  penal 

assessments  422? 

CODE.  POLICE,  Applicability  to  Yellow  Cab  Co.  of  self -insurance 

provisions  of  §10S0{b)  of  17 

COLU>fflIA  SQUARE  -  Abandonment  and  sale  of  park  land  under 

"    Charter  §41.1;  Right  to  dispose  of  -  procedure  28 

CONSULATE  GEM:raL  of  INDIA  -  Purchase  and  Use  Tax  -  whether 

subject'to:ori  purchases  for  governmental  purposes         4 

CONTRACTS  -  Ordinance  requiring  inclusion  of  anti-discrimina- 

tion  provisions  in  -  Legality  of  4225 

CORPORATE  SEAL  0?  3 AN  FRANCISCO.  Use  of,  on  certificate  of 
completion  of  educational  course  glren  by  cooperation 
of  Univ.  of  Calif,  and  adult  educ.  div.  of  S.F.U.S.D.      9 

COURT  DEPOSITS  made  by  condemnation  agency  in  eminent  domain 

proceedings,  etc.  22 

CRIME  PUBLICATIONS  -  Proposed  ordinance  v  25 


CHIEF  ADMINISTRATIVE  OFFICER 


ANGLE  PARKING,  Change  to  parallel  parking  cannot  be  made 
without  authorization  of  Police  Commission  and  Board 
of  Supervisors;  Angle  parking  cannot  be  permitted 
vrithout  similar  action,  423d 

PURCHASE  AND  USE  TAX  -  whether  Consulate  General  of  India 

subject  to,  on  purchases  for  governmental  purposes        4 

PUBLIC  WORK  performed  in,  upon  or  over  properties  in 

San  Francisco  under  the  Jurisdiction  of  the  Board  of 

State  Harbor  Commissioners  -  Applicability  of  Sections 

752,  753  and  754,  Public  Works  Code,  to  '       5 

PAT  TELEPHONE  on  sidewalk  area  37 


CITY  ENGINEER 


CITY  PLANNING  CO^^^ISSION 

ANTIDISCRIMINATION  PROVISIONS,  Ordinance  requiring  inclusion 
of,  in  project  plans  submitted  to  Board  of 
Supervisors  by  Planning  Commission  and  Re- 
derelopment  Agency,  also  in  deeds,  contracts, 
etc.,  under  Redevelopment  Act,  Legality  of 


4225 


POWER  OP  BOARD  OF  SUPERVISORS 

to  review  resolution  of  City  Planning  Conuoission 

changing  Zoning  classifications  4232 

BOARD  OP  SUPERVISORS  should  refer  matters  to  the  department 
of  City  Planning  under  the  provisions  of  Sec.  116.1 
of  the  Charter  4236 

FIRE  HOUSE  can  be  located  in  a  Ist  residential  district  ' 

without  re zoning  the  site  7 

PARKING,  ANGLE  OR  PARALLEL  and  one  way  streets,  question  of 
whether  should  be  referred  to  City  Planning  Commission 
i^  Master  rian  29 

RE20NINO  application,  effect  of  specification  of  particular 
use  in  notice  posted  k   published;  specification  not 
limited  to  use  of  property  if  application  granted         36 


CIVIL  SERVICE  COI-:i'!ISSlON 


STANDARDIZATION  OF  SALARY  of  Tax  Collector  4224 

"PART-TIME  POSITIONS  for  which  the  total  compensation  is 
less  than  $80  per  month",  Determination  of,  under 
Charter  Section  135 •!  4230 

POLICEWOMEN  xmder  emergency  non-Civil  Service  appointment. 

Retention  on  a  permanent  basis  of  14 

McCART.iT,  et  al..  v.  V.OLFF,  et  al,,  Superior  Court  No, 358094- 

Intarpretation  of  peremptory  vrrit  of  mandate  in  case  of    15 

"TER>'JNATION  OF  THE  E^ERGENCT"  under  Charter  Sees.  146,1  &  153 
-  Power  of  Civil  Service  Commission  to  adopt  rule  that 
the  emergency  described  in  said  sees,  terminated  with 
Presidential  proclamation  27 

VACATION 

HOLIDAY  falling  within  -  Shall  employee  be  entitled  to 

extra  day  if  32 


CONTROLLER 

PERMIT  FEES,  Authority  to  make  refund  of,  where  proposed 
construction  wort:  not  performed  after  permit  issued 
because  of  contemplated  condemnation  proceedings         12 

ANNUAL  AUDIT  - 

Whether  or  not  without  amendment  of  initiative  ordinance 
scavenger  companies  can  be  required  to  pay  for  23 


-  D  - 

DEEDS,  Contracts,  etc. 

Ordinance  requiring  inclusion  of  an  antidiscrimination 
provisions  in  project  plans  submitted  to  Board  of 
Supervisors  by  planning  commission  and  jredevelop- 
ment  agency  iinder  redevelopment  act,  Legality  of      4225 

DEERING  ACT  5693,  Meaning  of 

Permitting  use  of  Charter  procedure  by  ordinance  or  by 

resolution  Wien  provided  by  State  act  4229 

DEPOSITS.  Court,  made  by  condemnation  agency  in  eminent 

domain  proceedings  etc.  22 

»  » 

DISCRI>!INATION  in  redevelopment  area,  Power  of  Bd.  of  Super- 
visors to  enact  ordinance  prohibiting  -  redevelopment 
policies  24 

DAIRY  FARMS.  Permits  issued  to,  re  Sees.  506-7-8  of  Agricul- 
tural Code:  Market  milk  shiped  into  plants  outside  S.F,; 
I>!arket  milk  shipped  into  City  k   County  of  S.F,  from  areas 
under  supervision  of  milk  inspection  service  35 


DEPARTT^^EIH'  OF  ELECTRICITY 


DEPARTrl^NT  OF  FINANCE  k   RECORDS 


.  E  - 

ERRORS,  Clerical,  Correction  of  in  arbitrary  and  penal 

assessments  422? 

EMBARCADERO  - 

Applicability  of  Sections  752.  753  and  754,  Public  Works 
Code,  to  public  work  perronoed  in,  upon  or  over 
properties  in  San  Francisco  under  the  jurisdiction 
of  the  Board  of  State  Harbor  Commissioners  5 

EDUCATIONAL  COURSB  given  by  cooperation  of  University  of 
California  and  adult  education  div.  of  S.  P*  Unified 
School  District  -  Use  of  seal  of  San  Francisco  on 
certificate  of  completion  of  ,  \  9 

EMINENT  DOMAIN  PROCEEDINGS  -  Court  deposits  made  by 

condemnation  agency  in  22 

EJSRGENCY,  TERyJNATION  OF  THE,  under  Charter  Sees.  I46.I  k   153- 

Power  of  Civil  Service  Commission  to  adopt  z*ule  z*s        27 


-  p  - 

FLATS  and  APARTMENT  HOUSES  oust  be  paid  regardless  of  num- 
bers of  owners  4231 

FIREWORKS  DISPLAY,  under  official  City  and  County  auspices, 

in  connection  with  the  celebration  of  Independence  Day     8 


10 


FUHRMAN  BEQUEST,  Use  of,  for  beaut if icat ion  of  Stow  Lake  by 
construction  of  a  boat  house 

FEES,  PER?«1IT,  Authority  to  make  refxind  of,  where  proposed 
construction  work  not  performed  after  permit  issued 
because  of  contemplated  condemnation  proceedings'   •       12 

FORBES,  WALTER  DALE,  whether  a  member  of  Retirement  System 

\mder  Sec,  165  or  under  Sec.  165,2  of  Charter  34 


FIRE  DEPARTT-.ENT  &  FIRE  CO?-J^ISSION 

FIRE  HOUSE  can  be  located  In  let  Reeidentlal  Diet,  without 
rezoning  the  site 


-  0  - 

GOLDEN  GATE  PARK  -  Park  Commission  re  construction  of  building 
and  gxeenhouse  and  other  improvements  within  boundariee 
of  Kelene  Strybing  Arboretum  and  Botanical  Gardens  in     16 


STRA'rfBERRY  HILL  RESERVOIR  in  Golden  Gate  Park  3S 


-  H  - 

HELENE  STRYBIiNG  Arboretum  and  Botanical  Gardens  in 

Golden  Gate  Park  -  Park  Conunission  re  construction  of 

a  building  and  gi'eenhouae  and  other  improvements  within 

the  boundaries  of  the  16 

HOLIDAY  within  vacation  period  -  Shall  employee  be  entitled 

to  extra  day  on  vacation  if  32 


HEALTH  SSRVICE  SYSTEM 


-  I  -  Year  1%9 

INDIA,  Consulate  General  of,  Whether  subject  to  Purchase 

and  Use  Tax  on  purchases  for  governmental  pvurposes  4 

INDEPENDENCE  DAT  -  Fireworks  display,  xinder  official  City 

and  County  auspices,   in  connection  with  the  celebration 

of  d 

INTERMOUNTAIN  7ER>aNAL  CO^TANT 

Authority  to  make  refund  of  permit  fees  where  proposed 
construction  work  not  performed  after  permit  issued 
because  of  contemplated  condemnation  proceedings      12 

ITALIAN  COLONIES,  Powor  of  Bd,  of  Supervisors  to  adopt 

resolution  memorializing  proper  authorities  to  assist  in 
returning,  to  Italy  13 

INITIATIVE  ORDINANCE,  Whether  or  not  without  amendment  of. 
scavenger  companies  can  be  required  to  pay  for  annual 
audit  by  Controller  23 


-  J  - 


JUVENILE  COURT 


*  K  * 


-  L  - 

LICENSES  on  APART?'ENT  HOUSES  and  FLATS  must  be  paid 

regardless  of  niombers  of  owners  4231 

LAKE  FilRCED  Boating  and  Fishing  Lease  2 

LAGUNA  HONDA  HOME  - 

OLD  AGE  SECURITY  recipients,  Charge  for  hospitalization 
by  City  and  County  under  Art,  XiV  of  Constitution 
of  State  of  California  '       33 


-  M  - 

MEETING,  SPECIAL,  of  Board  of  Supervisors,  Notice  need 
not  be  published  in  official  newspaper  -  Charter 
Section  10  interpreted  4233 

^TSETING,  VOTING  in  -  audible,  separate  measures,  bond  issues, 

recording  vote  -  re  Eoax^i  of  Supervisors  4234 

MUNICIPAL  RAILWAY  TOKENS  4241 

KIDSTATE  CONSTRUCTION  CGMPANT 

Authority  to  make  refund  of  permit  fees  where  proposed 
constiniction  work  not  performed  after  permit  issxied 
because  of  contemplated  condemnation  proceedings      12 

McCarthy,  et  al.  v.  WOLFF,  et  al.  -  Superior  Ct.  #35^094, 

Interpretation  of  peremptory  writ  of  mandate  in  case  of    15 

MUNICIPAL  RAILWAY 

REMOVAL  OF  TRACKS  of  Street  railway  lines  not  an  abandon- 
ment or  discontinuance  of  service  \inder  Charter 
Section  132.1  X9 

MILK,  MARKET,  shipped  into  plants  outside  S.P.:  Market  milk 
shipped  into  City  &  Coxinty  from  areas  under  supeirvisbn 
of  milk  inspection  service:  Permits  issued  to  dairy  farms 
re  Sees.  506-7-S  of  Agricultural  Code  35 


T«ar  1949 
MAYOR  Opinion  Mo. 

ANGEI  ISLAND.  Acquisition  of,  and  its  operation  by  private 

corporation  under  lease  with  City  &  County  21 

Bids  for  lease  of,  Board  may  authorize  taking  of, 

before  acquisition  of  legal  title  by  City       11 

ANTI-DISCRIMINATION  proTlsions.  Ordinance  reouiring  inclusion 
of,  in  project  plans  submitted  to  Bd,  of  Supervisors  by 
Planning  Cooimisslon  &  Redevelopment  Agency  •  also  in 
deeds,  contracts,  etc*  under  Redevelopment  Act  •  Legality  4225 

BOARD  OF  SUPERVISORS  and  CLERK  of  Board,  When  bound  ^j 

provisions  of  general  law  '       4235 

». 

BOARD  07  SUPERVISORS 

MASTER  PLAN  -  Board  should  refer  matters  re  to  City 

Planning  under  provisions  of  Charter  £11^*1     4236 

POWERS  of  -  re  reviewing  resolution  of  City  Planning 

Commission  changing  zoning  classification       4232 

CHARTER  PROCEDURE  by  ordinance  or  by  resolution  *Aen  provided 

Ty  State  act;  Meaning  of  Peering  Act  5693  4229 

CORPORATE  S::aL  OF  SAN  FRANCISCO,  Use  of,  on  certificate  of 

corrpletion  of  educational  course  given  by  cooperation  of 
Univ*  of  Calif,  k  ad\ilt  educ.  div.  of  S.F.U.S.D.  9 

COURT  DEPOSITS  made  by  condemnation  agency  in  eminent  domain 
proceedings  deposited  by  Court  with  County  Treasurer  in 
banks  &  whex*e  interest  accrues  by  reason  of  deposit  in 
bank,  such  Interest  must  be  paid  to  agency  when  return 
of  court  deposit  ordered  by  Court  22 

FIREWORKS  DISPLAY  \inder  official  City  &  County  auspices,  re 

Independence  Day  celebration  8 

ITALIAN  COLONIES.  Power  of  Bd.  of  Supervisors  to  adopt  resolu- 
tion  memorializing  proper  authorities  to  assist  in 
returning  to  Italy  the  13 

LAKE  MERCED  BOATING  k  FISHING  LEASE,  Cancellation  of  2 

PARKING,  angle  or  parallel  and  one  way  streets,  question  of, 

should  be  referred  to  City  Planning  re  Master  Plan        29 

POLICE  VOfgN  under  emergency  non-Clvll  Service  appolntcnt. 

Retention  on  permanent  basis  of  14 

POWERS  of 

BOARD  OF  SUPERVISORS  to  review  City  Planning  resolution 

re  changing  coning  classification  4232 

OFFICERS,  boards  k   commission  under  present  Charter; 

Continuation  of;  Effect  of  Charter  $2, par. 3     4228 


Year  1949 
MAYOR   (Cont»d)  Opinion  No. 

PRCPERTY  tax  sold  or  tax  deeded  to  State  sold  for  less  than 
amount  of  taxes  and  penalties  -  Claim  of  City  k   Couty  re 
-  Duties  of  officers  of  City  re  collection  of  taxes  on 
personal  property  on  "Seciured  Roll",  1 

PUBLICATION  in  re  bond  issties  for  municipal  improTements  and 

proposed  Charter  amendments,  number  of  editions  a  day      3 

SCAVENGER  CC?TANI5S  -  Whether  or  not  without  amendment  of 
initiative  ordinance  annual  audit  by  Controller  can  be 
paid  for  by  23 

STREET  GRADES,  Procedure  to  be  followed  in  change  and  estab- 

lishnent  26 

VETO  by  Mayor,  Reconsideration  of  bill  or  proposal  by  Board 

of  Supervisors  after  -  Charter  ^14  4240 

VOTE.  Unexcused  refusal  of  supervisor;  Rule  requiring  vote; 

Penalty  for  violation  4222 

VOTING  in  meetings  of  Bd,  of  Supervisors,  audible,  separate 

measures,  bond  issues,  recording  vote  4234 


-  N  - 

NOTICE  OF  SPECIAL  NffioTING  of  Board  of  Supervisors  need 
not  be  published  in  official  newspaper;  Charter 
Sec.   10  interpreted.  4233 

NOTICE  - 

REZOKING,  Application  for,  effect  of  specification  of 
particular  use  in  notice  posted  &  published;  such 
spec,  does  not  lircit  use  of  property  if  rezoninr, 
application  granted  "  36 


.  0-  mi 


OPENINO  of  new  public  streets:  Procedure  to  be  followed        20 

OLD  AGE  SECURITT  PAYMENTS,  Whether  Mrs.  Bvalina  Clarke  can 

obtain  from  a  trust  sufficient  funds  for  her  maintenance 
thereby  precluding  continxiance  of  30 

OLD  AGE  SECURITT  recipients,  Charge  for  hospitalization  by  the 
City  and  County  -  under  Art,  XXV  of  Constitution  of  the 
State  of  California  33 


PARKING 


-  P  -  Tear  1949 

Opinion  No. 


ANGLE,  change  from  to  parallel  parking  cannot  be  made 

without  authorization  of  Police  Commission  and 
Board  of  Supervisors;  angle  parking  cannot  be 
permitted  without  similar  action  4236 

ANGLE  or  PARALLEL,  question  whether  should  be  referred 
to  City  Planning  Commission  re  Master  Plan  - 
one  way  streets  29 

METERS,  Authority  of  Bd.  of  Trustees  of  War  Memorial 

to  install  '  •      18 

PART-Tir-S  POSITIONS  for  which  total  compensation  less  than  |S0 
"    per  month,  Determination  of,  xinder  Charter  §135.1 

(S. P. Unified  School  Diet,  school  cafeterias)  4230 

PAY  TELEPHONE  on  sidewalk  area  37 

PEREMPTORY  WRIT  OF  T-ANDATE  in  case  of  McCarthy  et  al  v,  Wolff 

Interpretation  of      (Sup.Ct.  #358094)  15 

PERMIT 

AUCTIONEER'S  -  Constitutionality  of  requirement  of  Police 
Code  that  applicant  be  resident  of  City  and 
County  for  one  year  prior  to  making  application  31 

DAIRY  FARMS  -  re  Agricultural  Code  55506-7-8;  Market  milk 
shipped  into  plants  outside  S.F*;  Market  milk 
shipped  into  City  &  County  from  areas  under 
supervision  of  milk  inspection  service  35 

FEES,  Authority  to  make  reftmd  of,  where  proposed  construc- 
tion work  not  performed  after  permit  issued 
because  of  contemplated  condemnation  proceedings  12 

PINES,  Sugar,  one  remaining  large  stand  of,  located  in 

Tuolximne  County  -  Resolution  urging  Calif,  congressmen 

to  support  federal  action  to  preserve  as  park;  Power  of 

Board  of  Supervisors  to  consider  4237 

POLICE  CODE  51080(b),  Applicability  to  Yellow  Cab  Co.  of 

self  insurance  provisions  of  17 

POLICE  WorSN  under  emergency  non-Civil  Service  appointment, 

Retention  on  permanent  basis  of  14 

PROPERTY 

Deeded  to  State  for  non-payment  of  delinquent  taxes, 
Authorization  of  Tax  Collector  to  se^l  at  public  auction- 
Charter  514  (Reconsideration  of  bill  or  proposal  by  Bd. 
of  Supervisors  after  veto  by  Mayor)  4240 


-  P  -  (cont'd)  Tear  1949 

PROPERTY  (cont'd)  Opinion  No* 

Tax  sold  or  tax  deeded  to  State  sold  for  less  than 

amount  of  taxes  and  penalties,  Claim  of  City  re  - 

Duties  of  City  &  County  officers  re  collection  of  taxes 

on  personal  property  on  "Secured  Roll".  1 

PUBLIC  STREETS.  Opening  of  nev,  -  Procedure  to  be  followed     20 

PUBLICATION  In  re  bond  issues  for  mxxnlcipal  Iraprorements  and 

■■    proposed  charter  amendments,  nximber  of  editions  in  day     3 

PUBLICATIONS  re  crime,  Proposed  ordinance  prohibiting  furnish- 
~"   Ing  persons  voider  IB   years  certain,  etc.  is  constitutional 

enactment  within  police  power  of  City  and  County  25 

PURCHASE  k   USE  TAX  -  Whether  Consulate  General  of  India 

subject  to,  on  purchases  for  Governmental  purposes        4 


-  2  - 


PARK  CO?^^^•SSION  AKD  DEPARTMENT 


Year  1949 


AQUATIC  PARK:  re  deeding  property  to  State  Parte  Conunisslon 
to  participate  in  State  funds  xinder  proposed  Senate 
Bill  No.  237  (1949  Session  of  State  Legislature),         4239 

LAKE  >3RCED  BOATING  AND  PISHING  LEASE,  Cancellation  of  2 

STO'rf  LAKE,  Use  of  Fuhrman  Bequest  for  beaut  if  Icat  ion  of, 

by  construction  of  boat  house  10 

HZLiNE  STRYBING  ARBORETUM  and  BOTANICAL  GARDENS  In  Golden 

Gate  Park  -  Park  Commission  re  construction  of  building 

and  greenhouse  and  other  iraprovenients  vdthln  boundaries  of  I6 

COLUMBIA  SQUARE  -  Abandonment  and  sale  of  park  land  under 

Charter  Sec.  41.1  -  Right  to  dispose  of  -  procedure       26 

PARK  PHOPERTT  -  Abandonment  and  sale  of,  under  Charter  Sec. 
41.1  -  Right  to  dispose  of  Columbia  Square  and  procedure 
to  be  followed  2& 

STRAWBERRY  HILL  RESERVOIR  in  Golden  Gate  Pai4c  38 


POLICE   DEPARTNSNT  k  CON!MISSION 

Tear  1949 

LIMITATION  on  size  of  police  force  applies  only  to 

"Qa"  police  officers  4?.26 

ANGLE  PARKING,  Change  to  parallel  parking  from,  cannot 
be  made  without  authorization  of  Police  Commission 
and  Board  of  Supervisors;  Angle  parking  cannot  be 
permitted  without  similar  action,  423d 

POLICEVO>EN  under  emergency  non-Civil  Service  appointment, 

Retention  on  permanent  basis  of  14 

YELLOW  CAB  COMPANY,  Applicability  to,  of  self  insurance 

provisions  of  Police  Code  Sec.  1080(b)  17 

PUBLICATIONS  re  crime-  use  of  drawings  and  photos  of 
certain  designated  crimes  of  force,  violence  or 
bloodshed  is  constitutional  enactment  within 
police  power  of  City  and  County  -  Proposed  ordinance 
prohibiting  furnishing  to  minors  25 

AUCTIONEER'S  PERiai,  Constitutionality  of  requirement  of 
police  Codt  that  applicant  for,  be  resident  of  City 
and  County  for  one  year  prior  to  making  application   31 


Year  1949 

PUBLIC   Ii7.ALTH   DaPARTI^SNT 

Opinion  No« 

OLD  AGE  SECURITT  recipients,  Charge  for  hospitalization  by 
the  City  and  County  to  -  under  Art,  XXV  of  Constitution 
of  State  of  California  33 

PERKITS  issued  to  dairy  fares  re   3ec8.  506-7-8  of  Agricultural 
Code:  Market  milk  shipped  into  plants  outside  SF:  Itorket 
milk  shipped  into  City  &  County  from  az*eas  under  supejr- 
vision  of  milk  inspection  service  3$ 


TOKENS,  Municipal  Railway 


PUBLIC  UTI^TTT^S  COT-yiSSION 

Year  1949 
4241 


PUBLIC  ^a'ELFARE  DEPT.  Yoar 

1949 


OLD  AGE  SECURITY  PAYIjENTS,  Whether  I^s.  Evallna  Clarke  can     

obtain  a  trust  -  sufficient  funds  -  for  her  maintenance, 
thereby  precluding  continuance  of  30 


PUBLIC  WORKS  DEPARTI-ENT 

CALIFORNIA  CABLE  RAILROAD  COMPANY,  Responsibility  of,  to 
bear  cost  of  relocating  its  tracks  to  accommodate 
intended  public  work  4223 

PUBLIC  WORK  performed  in,  upon  or  over  properties  in  San 

Francisco  under  the  jurisdiction  of  the  Board  of  State 

Harbor  Commissioners  -  Applicability  of  Sections  752, 

753  and  754,  Public  Works  Code,  to  5 


.    Q    - 


-  R  - 

RECORDING  VOTE,  Voting  In  meetings  of  Board  of  Supervisors, 

audible,  separate  measures,  bond  issues  and  4234 

RESOLUTION  xirging  Calif,  coneressmen  to  support  fed.  action 
re  Su^ar  pines  located  in  Tuolumne  County  -  Preservation 
of  one  remaining  large  stand  of,  as  park  4237 

REDEVELOP>:SNT  area,  Power  of  Bd,  of  Supervisors  to  enact 

ordinance  prohibiting  discrimination  in  -  policies  etc*    24 

RESIDENCE  REQUIRE^-ENT  rt  applicant  for  auctioneer's  permit  - 
Constitutionality  of  requirement  that  applicant  be 
residen  t  for  one  year  prior  to  making  application  '       31 


REAL  ESTATE   DEPARr/JlNT 


RECREATION   COMMISSION  &  DEPARTf'ffiNT 


REGI5TEAR  OF  VOTERS 


Year  1949 


rv2TlRE:.SNT,50ARD,  Opinion  No. 

FORBES,  WALTER  DALE,  whether  a  nember  of  Retirement  System 

tinder  Sec.  165  or  ;inder  Sec.  165.2  of  Charter  34 


Tear  1949 
-  3  -  Opinion  No< 

SAN  FRANCISCO 

CORPORATE  SEAL,  Use  of,  on  certificate  of  completion  of 
educational  course  given  by  cooperation  of 
University  of  Calif,  and  adult  educ.  div.  of 
San  Francisco  Unified  School  dist,  9 

HOSPITAL  -  Old  Age  Security  recipients  -  Charge  for 

hospitalization  by  City  &  County  to  •  under 

Art.  XIV  of  State  Constitution  33 

STI-TOSIUM  OF  MODERN  ART  -  Power  of  Art  Commission  to 

allocate  to  S.F.  Art  Assn.  $200  for  support  of   6 

UNIFIED  SCHOOL  DIST.  -  SCHOOL  CAFETERIAS  operated  by, 

"Determination  of  part-time  positions  for  which 

total  compensation  less  than  $$0  per  month" 

under  Charter  §135.1  4230 

SCAVENGER  COrTAKISS  re  annual  audit  by  Controller  - 

Whether  or  not  without  amendment  of  initiative  ordinance 

can  be  required  to  pay  23 

"SECURED  ROLL".  Duties  of  City  &  County  officers  re  collection 
of  taxes  on  personal  property  on 

(Claim  of  City  where  property  tax  sold  or  tax  deeded  to 
State  sold  for  less  than  amount  of  taxes  Sc  penalties)      1 

SIDEWALK  area,  Pay  telephone  on  37 

SPECIAL  MEETING  of  Board  of  Supervisors,  Notice  of,  need  not  be 

published  in  official  newspaper  -  Charter  §10  interpreted  4233 

STANDARDIZATION  of  SALARY  of  Tax  Collector  4224 

STATE 

HARBOR  COMMISSIONERS,  Board  of  -  Applicability  of  §§752, 
753-4 I  Public  Works  Code,  to  public  work  per- 
formed in,  upon  or  over  properties  in  San 
Francisco  under  Juj^lsdiction  of  5 

PARK  COMMISSION  re  deeding  property  to,  to  participate  in 

State  funds  under  proposed  S.B.237  (1949)        4239 

STOW  LAKE.  Use  of  Fuhrman  Bequest  for  beautif ication  of,  by 

construction  of  boat  house  10 

STRAWBERRY  HILL  RESERVOIR  in  Golden  Gate  Park  33 

STREET  GRADES.  Procedure  to  be  followed  in  change  &  establishmt.26 

-  1  - 


Tear  1949 
•  S  -  (cont'd)  Opinion  No. 


STREETS 


OfJE  WAT,  and  angle  or  parallel  parking  should  be  referred 

to  City  Planning  Commission  re  I'laster  Plan      29 

OPENING  of  new  public  -  Procedure  to  be  followed         20 

STRYBING.  HELENE,  Arboretum  and  botanical  gardens  in  Golden 
Gate  Park  -  Park  Commission  re  construction  of  building 
&  greenhouse  k   other  improvements  within  boundaries  of     16 

SUGAR  PINES  located  in  Tuolumne  County,  Resolution  urging 

Calir,  congressmen  to  support  federal  action  to  preserve 
as  park  one  remaining  large  stand  of;  Power  of  Board  of 
Supervis6r8  to  consider  4237 


-  2  • 


SHSKIFF 


-  T  - 

TRACKS,  Responsibility  of  California  Cable  Railroad  Co.  to 
bear  cost  of  relocating  its,  to  accommodate  intended 
public  work  4223 

TOKENS,  Municipal  Railway  4241 

TU0Lu73NE  COUNTY,  one  remaining  large  stand  of  sugar  pines 

located  in  -  Resolution  urging  Calif,  congressmento 

support  federal  action  to  preserve  as  park  - 

Power  of  Bd.  of  Supervisors  to  consider  4237 

TAXES  AND  PENALTIES,  Claim  of  City  and  Coiinty  where  property 
tax  sold  or  tax  deeded  to  the  State  is  sold  for  less  than 
amoxint  of:   Duties  of  C&XJ  officers  re  collection  of 
taxes  on  personal  property  on  "Secured  Roll"  1 

TRACKS,  Removal  of,  of  street  railway  lines  not  an  abandonment 

or  discontinuance  of  service  under  Charter  Sec,  132.1      19 

"TER>aNATION  OF  THE  EMERGENCY"  under  Charter  Sees.  146,1  &  153- 

Power  of  Civil  Service  Commission  to  adopt  rule  re        27 

TELEPHONE,  pay,  on  sidewalk  area  37 


TAX  COLLECTOR 

STANDARDIZATION  OF  SAURY  of  4224 

LICENSES  on  APART>2NT  HOUSES  and  FLATS  must  be  paid 

regardless  of  numbers  of  ovmera  4231 

PROPERTY  deeded  to  State  for  non-paynent  of  delinquent  taxes, 

authorization  of  Tax  Collector  to  sell  at  public  auction   4240 
(Reconsideration  of  bill  or  proposal  by  Bd,  of  Supervisors 
after  veto  by  Mayor,  C^iarter  Sec.  14) 

PROPERTY  tax  sold  or  tax  deeded  to  State  sold  for  less  than 

amount  of  taxes  and  penalties,  Claim  of  City  &  County  re   1 
-  Duties  of  officers  of  City  &  County  re  collection  of 
taxes  on  personal  property  on  "Secured  Roll", 


TREASURER 

COURT  DEPOSITS  made  by  condemnation  agency  in  eminent  domain 
proceedings  deposited  by  the  Court  with  the  County 
Treasurer,  and  in  turn  deposited  by  the  County  Treasurer 
in  banks  and  where  interest  accrues  by  reason  of  said  deposit 
in  a  bank,  such  interest  must  be  paid  over  to  the  condemna- 
tion agency  when  the  return  of  the  Court  deposit  is  ordered 
by  the  Court  22 


-  u  - 


UNIVERSITT  OF  CALIFORNIA  -  Use  of  seal  of  San  Francisco  on 
certificate  of  completion  of  educational  course  given 
by  cooperation  of  adult  educ.  div,  of  S.  F.  Unified 
School  District  and 


-  V  - 

VOTE  -  Rule  requiring;  Penalty  for  violation  - 

Unexcused  refusal  of  Supervisor  to  vote  4222 

VOTING  in  meetings  of  Board  of  Supervisors,  audible, 

separate  measures,  bond  issues,  recoraing  vote         4234 

VETO  by  Mayor.  Reconsideration  of  bill  or  proposal  by 

Board  of  Supervisors  after  -  Charter  Sec.  14  4240 

VICATION  - 

If  holiday  falls  within  vacation  period,  shall  employee 

be  entitled  to  extra  day  32 


-  w  - 


WRIT  OF  MANDATE,   Peremptory  In  case  of  KcCarthy,   et  al.,  v. 
Wolff,   et  al.,   Sup,   Ct.   #35^094  -  Interpretation  of 


-  X  - 


15 


VAB  MEMORIAL,  Authority  of  Bd.  of  Trustees  to  install  parking 

meters  16 


-  Y  - 


YELLOlf  C'\B  COMPANY,  Applicability  to,  of  self  insurance 

provisions  of  Police  Code  Sec,  lOfiO(b)  17 


-  Z  - 

ZONING  CLASSIFICATIONS 

Power  of  Board  of  Supervisors  to  review  resolution 

of  City  Planning  Commission  re  changing  4232 

FIRE  HOUSE  can  be  located  in  a  1st  Residential  Dist, 

without  rezoning  the  site  7 

(REzM!S|  APPLICATION,  Effect  of  specification  of  particular 
use  in  notice  posted  L   published;  does  not  limit  use 
of  property  if  application  granted  36 


-  Y  - 


Year  1949 
Opinion  Ho, 


YELLOW  CAB  COMPANY.  Applicability  of  provisions  of  Police 

Code  ■ 10801b)  re  self  insurance  17 


-  Z  - 

ZONING 

Board  of  Supei-visors  -  Power  of.  to  review  resolution 

of  City  Planning  Commission  re  changing         4232 

Fire  House  can  be  located  in  let  Residential  District 

without  rezolng  site  7 

Zone  Change  application,  Effect  of  specification  of 

particular  use  in  notice  posted  and  published; 
Does  not  limit  use  of  property  if  application 
granted  36 


January  10,  1949 


i-UhJECTj      Um'SICL^ED  RFFUSAL  OF  :iUFEKVl:=CR  TO  VOTE,   RULE 

ii;i.uiiu;iQ  vote;,  fenalti  for  violation. 


GtntleBtnt 

OMOTfieoT  Harvin  E,  Lewis,   through  th«  Clerk  of  ^the 
isoard,   na*  re'^uested  aa  opinion  as  follows: 

"(1)     Rule  No.  39  of  the  Rules  of  Order  of 
the  boax*d  of  rupervisors  provides  that  'bvery 
member  present  when  a  question  is  put  shall 
vote  for  or  against  it  unless  disqualified  by 
the  Charter,   or  law,   or  excused  by  tinanimous 
consent  of  the  other  menbers  present.*      I  here 
a  question  is  put  to  the  board  of  Juperrisors 
on  a   subject  matter  which  the  City  Attorney  has 
nxled  is  not  properly  before  the  board,   is  it 
nondatory  that  a  supervisor  who  is  present  >»hen 
the  question  is  put,  vote  for  or  against  it, 
in  compliance  with  the  provisions  of  Rule  No. 
39  above  quoted? 

"(2)     Assuming  that  your  answer  to  question  (1) 
a^ove  is  that  the  supervisor  is  not  re.:uired 
to  vote  under  such  circumstances,  what  are   such 
auperviEor*s  legal  rights  in  the  event  that  he 
is  ordered  to  vote  by  the  presiding  officer  of 
the  £.oard? 

"(3)     Assuming  that  a  question  is  properly  before 
the  i;:oard  of  Supervisors,  must  a  supervisor  who 
is  present  when  the  question  is  put  vote  by  virtue 
of  the  above-mentioned  rule? 

"(4)     As8\iming  that  a   supervisor  who  is  present 
when  a  question  is  put  refuses  to  east  his  vote, 
wJtft  penalty  may  be  inflicted  upon  him  for  such 
refusal?" 

OPINION 

The  Charter  of  the  City  end  County  provides  in  Section 
19«  subdivision  (a),  the  power  and  duty  of  the  board  of 
Supervisors  "to  prescribe  reasonable  rides  end  regulations 
not  inconsistent  with  this  charter  for  the  conduct  of  its 
•f fairs." 


This  provision  is  similar  to  Soction  25003  of  tho 
Gcrrernaient  Cod*,  relating  to  county  boards  of  supsnrisors, 
which  it  at  followt: 

"Tht  board  may  make  and  enforet  rulat 
and  regulations  necessary  for  tht  govern- 
roent  of  the  board,   the  preservation  of 
order,  and  the  transaction  of  business." 

These  provisions  affirm  a  poxer  which  inherently 
exists  in  our  legisl<otiTe  body  to  provide  rules  for 
conduct  of  its  busii^ss: 

In  exercise  of  this  power,  the  Board  of  Supervisors 
adopted  on  October  23,   1944,   Rule  39,   relating  to  voting 
requirements  and  procedure*     This  rxile  is  quoted  in  'question 
1  a'oove. 

A  long  line  of  precedent  in  the  fom  of  sinilar  rules 
for  legislative  bodies  forces  the   conclusion  that  this 
rule  is  to  be  regarded  as  s  reasonable  one.     7or  example, 
Rxile  44  of  the  btate  Senate,   57th  Session,   requires  eccb 
senator  to  vote.     Rule  45  provides  for  excuse  from  voting 
and  requires  a   senator  to  vote  unless  excused. 

Rule  94  of  the  Assembly  is  to  similar  effect,  but  more 
complete,  and  is  as  follows: 

"Members  Toting 

"94.     Every  member  la  the  Assembly  Chainber 
when  a  roll  call  is  required  shall  record 
his  vote  openly  and  without  debate,  unless 
the  Assembly  shall,   by  a  majority  vote 
of  the  meiibers  present,  excuse  him. 

"The  name  of  any  member  who  refuses  to 
vote  as  required  by  this  rule,  after 
being  requested  by  the  Speaker  to  do  so, 
shall  be  entered  in  the  Journal  of  the 
/ssembly,  together  with  a  statement  that 
be  was  present  and  did  so  refuse  to  vote. 
Any  member  who  refuses  so  to  vote  may, 
if  he   so  desires,  and  immediately  after 
the  announcement  of  the  vote,   subrait  a 
written  explanation  of  his  failure  to 
vote  and  have  such  explanation  printed 
in  the  Journal,   provided  no  such  explana- 
tion shall  exceed  50  words  in  length. 

"In  addition  to  the  entry  of  hit  name 
in  the  Journal,  any  me^iber  who  refuses 
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80  to  Tot«  wh«n  rtoulred,  and  who  has 
not  been  excused  froa  doins  to,  may, 
laraedlately  after  the  anno\inc«fflent  of 
the  vote,   in  the  discretion  of  the 
Speciker  or  upon  demand  of  any  meaber, 
be  stiBUBoned  to  appear  before  the  bar 
of  the  Asseiabiy  for  public  censure  by 
the  Speaker  or  by  any  oember  desi^iated 
by  the  Speaker.     Censure  of  a  member 
as  provided  by  this  rule  shall  not  con-  ' 
stitute  a  bar  to  proceedings  for  his 
expulsion  from  the  Asse^ibly  pursuant 
to  Section  9  of  Article  IV  of  the  Con- 
stitution, 

"A  s«!sber  may  submit  a  written  explanation 
of  his  vote  on  any  bill  or  House  resolution, 
c.nd  have  such  explanation  printed  in  the 
Journal  imnediately  following  such  vote, 
provided  no  such  explanation  shall  exceed 
pO  words  in  length.* 

Mason's  ITanual  of  Legislative  Procedure,  states  in 
l^ection  322: 

'*lt  is  a  general  rule  that  a  legisla- 
tive body  can  not  only  compel  the  attendance 
of  its  inembers  but  Utat  it  can  re  luire 
them  to  vot«." 

The  volume,  Legislative  Procedure,  by  Lues  ^.ives 
an  interesting  historical  summary  of  what  he  calls  the 
right  to  silence.     From  an  early  notable   instance  in 
ueen  Mary's  time  to  the  present,  the  duty  to  vote  one  way 
or  the  other  has  become  quite  generally  established.     In 
a  few  legislative  bodies  a  member  remaining  silent  on 
roll  call   is  rogarded  as  casting  a  negative  vote,   but 
usually  unexcused  failxire  to  vote  is  regarded  as  a  contempt 
of  the  legislative  body.     It  is  generally  made  punishable 
by  public  reprimand  before  the  bar  of  the   body. 

The   control  of  its  meijbership  by  the  legislative 
body  in  relation  to  the  exercise  of  its  ftinctions  is  a 
legislative  matter  with  which  the  coxxrts  will  not  interfere. 
(49  American  Jurisprudence  252)     In  the  case  of  French  v. 
Jenate,   1A6  Cal.   604*   606,  Judge  Shaw  stated  for  X,tA  wUt.re:ne 
Court  as  follows: 

"Under  our  fora  of  goverrsDent  the  Judicial 
department  has  no  power  to  revise  even  the 
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no0t  arbitrary  and  unfair  action  of  the 
leglaiatlTa  departmant,  or  of  althar  house 
thereof,   taken  In  pursuance  of  the  poxer 
conunltted  exoluslTely  to  It  by  the  Con- 
atltutlon.    •   •    •   Thle  power  ie  Inherent 
In  eTery  ieglslatlTe  body.   .   •   •  The 
Constitution  prorldes  that  the  senate 
*  shall  deteralne   the  rule  of  Its  proceeding, 
end  nay,  with  the  concurrence  of  two  thirds. 
of  all  the  aaen^bera  elected,   expel  a  ireta- 
ber.*      (Const.,  art.  IV,   eee.  9*)     Xr 
this  provision  were  omitted,  end  there 
were  no  other  constitutional  limitations 
on  the  power,   the  power  would  nevertheless 
exist  and  could  be  exercised  by  a  majority. 
The  only  effect  of  the  provision  is  to 
vuike  the  concurrence  of  two  thirds  of  the 
members  elected  necessary  to   Its  exercise. 
In  all  other  respects  it  Is  absolute.     The 
legioiature  is  a  coordinate  depart-Tient  or 
the   state  government,     by  article  III  of 
the  constitution  it  is  provided  that  one 
departaent  of  the   state   shall  not  exercise 
the  functions  of  either  of  the  other  de- 
partments except  as  in  Utat  instrwnent, 
expressly  directed  foid  permitted.     There 
is  no  provision  authorising  courts  to 
control,  direct,   supervise,   or  forbid,   the 
exercise  by  either  house  of  the  power  to 
expel  a  member.     These  powers  ere  functions 
of  the  legislative  department,   tnd  therefore 
in  the  exercise  of  the  power  thus  committed 
to  it  the  senate  is  supreme.     An  attempt 
by  this  court  to  direct  or  control  the 
legislature,   or  either  house  thereof,   in 
the  exercise  of  the  power,  v.^uld  be  an 
atteapt  to  exercise  legislative  functions, 
which  it  is  expressly  forbidden  to  do." 

The  Guestions  you  ask  aro  not  legal  questions  as 
to  which  appeal  may  be  had  to  a   coxxrt  of  law.     They  are    ques- 
tions exclusively  within  the  control  of  the  legislative  cody, 
unless  limited  by  law.     They  are  therefore  not  proper    :ues- 
tions  for  opinion  on  the  part  of  the  City  Attorney  as  your 
legal  adviser. 

The  refusal  to  vote  has  succeeded  at  tioies  as  a  nethod 
of  blocking  business,  but  1  find  no  Instance  recorded  \\1iere 
it  has  been  recognized  as  a  right.     Ex-President  Adams  re- 


fu8*d  to  Yot«  on  mort  than  on*  occasion  in  tho  Hous«  of  Ro- 
pr«8ent«tiTe8,  with  resulting  lon^^p   heated  and  aometimea 
personal  debates*     In  this  regard  i<uce  states,   "Vith  pro- 
phetic instinct  Foster  pointed  out  what  night  follow;   If 
one  member  could  refrain,  enough  could  refrain  to  break 
the  quoruB,  and  there  would  be  an  end  to  all  important 
legislation." 

As  to  matters  before  the  legislatiTe  body  which  nay 
be  outside  its  province,  the  rules  which  control  the  board 
provide  for  a  point  of  order  and  for  an  appeal  from  an 
adverse  decision.     The  niles  of  the  board  bind  the  Bie::^ers 
in  this  action  and  should  be  oLsenred.     In  an  analogous 
situation  in  a  court  of  law,  a  lack  of  jurisdiction  is  a 
grouiul  for  denial  of  relief,  but  the  judges  do  not  sit 
silent;   they  in  effect  rote  no  on  that  very  ground.     The 
priTlle^e  of  explaining  onea  rote  is  provided  for  the 
pirotectlon  of  the  member  ia  this  regard. 

In  conclusion,   to  answer  your  ssTeral  questions, 
I  adTise  you,  as  followst 

1.  The  opinion  of  the  City  Attorney,   in  the  instance 
cited  in  the  first  question,   is  advisory  only  and  does  not 
affect  the  duty  of  a  supervisor  present  to  vote,  on  a  roll 
call  of  any  matter  before  the  board,  unless  excused  in 
accordance  with  Rxile  39* 

2.  In  view  of  the  affirmative  answer  to  question.  1, 
answer  to  c.uestion  2  is  not  re^^uested. 

3.  A  supervisor  must  vote  SiS  required  by  Rule  39* 

4.  As  to  the  penalty  which  can  be  inflicted  upon 
a  supervisor  for  his  unexcused  refusal  to  vote,   it  is 

my  opinion  that  so  long  as  the  penalty  can  be  said  to  have 
any  reasonable  relation  to  the  functioning  of  the  iioard 
it  will  be  regarded  as  a  matter  exclusively  within  the  pro- 
vince of  the  legislative  body  and  no  court  will  allow  itself 
to  interfere. 

Respectfully  submitted, 


CITY  ATTURNEI 
Tot  £oard  of  Supervisors 
feP 


^5^^ 


January  10,  1949 


JUbJECT:      RESPUiNJlblLlTr  CF  CALIFORNIA  CAiiLE   RAILROAD   OCKPAMI 
TO  HEAR  CwST  UP  KLLOCATINO  ITS  TRACKS   TO  ACCOMMODATS 
IiNTHJ«DED  PUBLIC  VORK. 

Gentl«m«n: 

This  of flea  it  in  r«e«ipt  of  your  rtqutst  for  an  opinion 

aa  follows: 

"I  need  your  advice  with  reference  to  the 
reiatlTe  obligations  of  the  City  and  the  California 
Cable  Railroad  Co.,  in  connection  with  the 
construction  of  the  proposed  Lz^>adway  Tunnel* 

"The  broEdway  Tunnel  ia  one  of  the  projects 
specifically  mentioned  in  the  Street  Improrenent 
Bond  Proposal  of  1947.  The  tunnel  proper  will 
extend  froa  approxiotately  Leavenworth  Street 
to  I-^ason  Street.  At  the  west  end  there  will 
be  an  approach  cut  atarting  at  about  Larkia 
Street,  passing  under  Hyde  Street  and  meeting 
the  west  tunnel  portal  at  approxiiutely  Learen- 
worth  btr^et.  At  the  Hyde  street  crossing  a 
reinforced  concrete  bridge  will  be  built  across 
the  approach  cut  to  carry  the  street  without 
any  change  ia  grade. 

*The  California  Cable  Railroad  Co.  operates  a 
cable  railway  line  on  Hyde  Street.  At  the 
15roadway  crossing  it  will  be  necessary  that  the 
cable  railway  be  raaoved  dxtring  construction 
of  tlie  approach  cut  and  that  it  then  be  rebuilt 
on  and  as  a  part  of  the  proposed  reinforced 
concrete  bridge.  During  the  course  of  construc- 
tion, operation  of  the  cable  railroad  aeiross 
Eroadway  will  necessarily  be  interrupted.  We 
are  informed  by  the  railroad  ofiioiala  that  it 
will  not  be  possible  for  then  to  operate  any 
portion  of  the  Hyde  Street  line  during  the 
period  of  interruption  of  operatioa  across 
Broadway  due  to  the  fact  that  they  have  no  neana 
of  rearranging  their  cable  runs  to  maintain  aer- 
▼ice  on  either  one  side  or  the  other  of  tha 
approach  cut. 

*The  estimated  cost  of  roioTing  tha  cable  tracks 
at  the  Hyde-broadway  intersection,  and  subsequently 
rebuilding  thea  oa  the  new  reinforced  concrete 
bridge  ia  ^7500,  if  the  work  ia  dona  under  a 


normal  prograa  of  construction  operations, 
Undsr  such  a  progr&a,  operation  of  th«  railroad 
would  b«  int«X7upt«d  for  about  six  months.     It 
vould  b«  possible  to  provida  in  our  construction 
contract  that  tht  contractor  must  eaka  special 
provisions  for  reducing  the  intenral  of  time 
between  reffloval  of  the  tracks  and  reconstruction 
of  them  on  the  new  bi*idge.     We  estimate  that  the 
interval  could  be  reduced  from  six  months  to 
three  months  at  an  extra  cost  of  about  ^6,000; 
that  it  co\ild  be  reduced  to  one  month  at  an 
extra  cost  of  |10,000;  and  that  it  eould  be 
reduced  to  six  days  at  sn  extra  cost  of  |25,000; 
in  each  case  the  amount  indicated  being  in  addition 
to  the  normal  construction  cost  of  $7500. 

"The  questions  on  which  I  would  like  to  hare 
your  opinion  are  as  follows: 

"1,     Jhould  the  cost  of  removing  the   cable  car 
tracks  and  rebuilding  them  on  the  new  concrete 
bridge  be  paid  by  the  City  or  by  the  R&ilro&d 
Company? 

"2.     If  this  cost  should  be  paid  by  the  City, 
would  the  City  be  under  a  further  obligation 
to  spend  additional  funds  for  the  purpose  of 
reducing  the  period  of  interruption  of  street 
railway  operation  to  a  shorter  period  than 
that  which  would  normally  be  re(|iired  and  which 
would  result  in  minimua  cost? 

"I  am  transmitting  for  such  value  as  it  may 
have  to  you,   copy  of  extracts  from  certain  fran- 
chises and  sections  of  the  Political  Code  which 
may  have  a  bearing  on  these  matters," 

by  letter  dated  December  2,  194^,  you  amended  your 
request  as  follows: 

"In  the  last  sentence  of  the  third  paragraph, 
I  indicated  that  the  Railroad  Company  would  be 
unablt  to  operate  any  portion  of  the  Hyde  street 
line  during  the  time  their  service  across  Broadway 
was  Interrupted  by  our  work.     Officials  of  the 
company  inform  me  that  it  would  be  possible  for 
thea  to  continue  operation  of  the  portion  of  the 
Hydt  Street  line  located  south  of  i;;roadw8y,  although 
to  do  so  would  require  the  construction  of  a  track 
cross-over  and  Uie  installation  of  a  special  cable 
pulley  in  the  street  area." 
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The  orij^inal  franchise  ^rant  to  the  CalifomlA  Cabit 
Railroad  Company  ia  contained  in  Board  of  Superrlsora 
Order  205d,  approved  May  3-  1S89.  (Book  of  Pronchlaea, 
1910,  pp«  79-32)  Section  2   of  that  Order  provided  in  part 
a a  foliowa: 

*'The  rights  and  privileges  mentioned  In 
the  foregoing  section  are  granted  to  said 
grantees,  their  sueeessora  and  assigns, 
upon  such  tenns,  conditions  and  restrictions 
as  are  now  imposed  or  aay  be  hereafter 
imposed  by  Order  of  the  board  of  Supervisors 
or  the  laws  of  the  3tate  of  California,  and 
especially  the  tenns,  conditions  aiuS  restric- 
tions imposed  by  the  kSBxh,   500th.  502d, 
and  503d  Sections  of  the  Civil  Code  of  the 
State  of  California,  in  relating  to  the 
manner  of  constznictlng  &nd  maintaining 
street  railroads  in  the  cities  and  towns 
of  said  State;  and  a  strict  compliance  on 
the  part  of  &aid  grantees,  their  successors 
and  assigns,  with  all  the  provisions  of  said 
laws  is  hereby  re^iuired." 

At  the  tine  that  such  franchise  was  granted,  California 
Civil  Code,  Section  507,  provided  as  follows: 

"In  every  grant  to  construct  street 
railroads,  ths  right  to  grade,  sewer,  pave, 
macedemise  or  otherwise  improve,  alter 
or  repair  the  streets  or  highways,  is 
reserved  to  the  corporation,  and  oannot 
be  alienated  or  impaired;  such  work  to 
be  done  so  as  to  obstruct  the  railroad 
as  little  as  possible,  and,  if  re-^uired, 
the  corporation  must  shift  its  rails 
80  as  to  avoid  the  obstructions  made 
thereby." 

While  the  foregoing  section  is  ineptly  phrased,  a 
consideration  of  its  tenas.  together  with  other  sections 
of  the  title  on  "Jtreet  Railroad  Corporations"  wherein 
it  is  included,  moke  it  evident  that  the  reservation  of 
over  which  cennot  be  alienated  or  impaired  is  a  reservstion 
y  the  municipal  corporation- gran tor*  It  is  equally  evident 
that  the  latter  "corporation"  referred  to  is  the  street 


I 


railroad  corpora tion-grante«;   end  the  responsibility  placed 
upon  euch  grantee,   if  required  by  the   reserving  grantor 
desiring  to  moke  street  ifflproyefflents,   is  to  "shift  ite 
rails  to  avoid  the  obstructions  aade  thereby,* 

It  is  abundantly  clear  that  the  foregoing  Section 
507  is  merely  a  statutory  expression  of  the  unlTersal  comaon 
law  rule  which  declares  that  the  grantee  of  any  public 
franchise,   including  a  franchise  to  operate  a  street  railroad, 
takes  such  subject  to  a  necessarily  resexnred  and  continuing 
right  in  the  municipality- gran tor  to  require,  in  proper 
cases,  alterations  in  the  character,  situation  or  extent 
of  the   franchise  operationa  or  properties.     Such  changes 
may  be  re-^uired  by  the  grantor  in  the  exercise  of  its  police 
powers,  limited  only  by  the  mandate  that  any  regulations 
90  promulgated  nay  not  be  nex^ly  arbitraz*y  or  capricious, 
but  must  be  reasonably  calculated  to  foster  public  welfare, 
safety  or  oonrenience.      (United  Railroads  r.   City  and  County 
of  Sen  Fren Cisco,   239  Fed,   "^f?:   Hadacheck  yt^jebeatiiTn 
239  U.a.   394:   pacific  Ry.  Co.  Y.'yade.   91  Cal.   UU9:   t-eople  ▼. 
Chicap:o  City  F.y.   Co..   155   N.£.   781i   /nderson  ▼.   Fuller.   i»l 
So.   684:   Snoufi'er  y«   Cedar  Rapids,   etc". .   Ky.   Co..   92  ^.W, 
79;  Merced  l\ills  Cas  and  Electric  Co.  v.   Turner.   2  Cal.  App, 
726) 

The  aboTe  rule,  and  the  basic  necessity  therefor,   is 
TiTidly  expressed  in  the  Hada check  case,   supra.     In  speaking 
of  the  nature  of  the  police  power,   the  United  States  Jupreae 
Court  therein  stated  that  such  is  one— 

"of  the  most  essential  powers  of 
»oTerment,  one   that  is  the  least 
limi table.     It  may,   indeed,   seem  harsh 
in  its  exercise,  usually  is  on  some 
indiridual.  but  the  imperatiye  necessity 
for  its  existence  precludes  any  limitation 
upon  it  when  not  exerted  arbitrarily.     A 
Tested  interest  cannot  be  asserted  against 
it  because  of  conditions  once  obtaining.    •    • 
To  80  hold  would  preclude  development,  and 
fix  ft  city  foreyer  in  its  primitiye  condition. 
Iliere  must  be  progress,  and  if  la  its  march 
private  interests  ar«  in  the  way  they  must 
yield  to  the  good  of  the  community.** 

At  the  present  tiir.e,  the  California  Cable  Railr>oad 
Company  operates  under  the  automatic  franchise  provided 
for  by  Section  I3I  of  the  Charter,  following  surrender,  as 
therein  provided,  of  its  original  franchise  above  noted. 
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That  Section  providca,  aaton^  othtr  things,   that 
such  franchieas  as  ar«  thtraio  proridad  for  ar^  giren: 

"•   •   •   •  upon  all  th«  tarma  and  eondi- 
tiona  containad  in  tha  righta,   franchisas, 
priTilegaa,   paxvita  and  rasolutiona  txisting 
a>  of  Fabruary  i5»  1929.   •   •   •" 

In  Yiaw  of  tha  foragoing  qxialifi cation  to  tha  ftuto- 
natie  frenchiaa  grantad  tha  California  Cabla  Railroad 
Coapany,   such  charter  franchise  as  it  possesses  has  renained 
subject  to  the  rules  of  law  hereinabore  discussed  with  re- 
gard to  the  city's  reserved  police  powers,     both  case 
authority  and  statutory  law  (CiTil  Code,  Section  507, 
supra)  make  it  plain  that  it  is  the  responsibility  of  the 
public  utility  to  sake,  at  its  own  expense,  any  renov&ls 
of  its  facilities  which  may  be  renuired  to  accommodate 
the  street  iaprorements.     Ths    city  and  county  is  not 
answerable  for  any  portion  of  such  expens«« 

It  is  true  that  CiTil  Code,  Section  507— proTiding 
as  it  does  for  a  raserration  of  ri^ts  by  the  municipality 
to  9&ke  street  improTenents— declares  that  such  work 
is  "to  be  done  so  as  to  obatruct  the  railroad  as  little 
as  possible.**     Such  proviso,  however,  only  requires  that 
a  normal,   reasonable  node  or  operation  and  construction 
be  followed  by  the  city;  and  it  is  not  thereby  made  the 
duty  of  the  city  to  expend  extraordinary  amotmts  of  public 
funds  so  that  the  tiioe  of  inconvenience  to  the  frencbise 
grantee  may  be  shortened  to  a  period  less  than  that  v^ich 
would  follow  if  the  city  pursued  a  normal  operative  procedure 
in  effecting  the   street  improvements.      This  conclusion  is 
supported  by  the  law  set  out  in  the  cases  abore  noted. 
(See  especially,  Anderson  y.   Fuller.  41  So.  6dk) 

Section  95  of  the  Charter  re<iuire a  that  a  public 
work  contract  of  the  nature  herein  involved  must  be  let  to 
"the  lowest  reliable  and  responsible  bidder*,  and  it  woxild 
be  illegal  thereunder  to  allow  such  bidder  to  include  in 
his  bid  the  premium  charges  for  abnormal  progress     hen, 
under  the  law,  it  is  not  the  responsibility  of  the  taxpayers 
to  bear  the  cost  of  rearrcngement  of  the  public  utility's 
tracks  demanded  by  the  street  improTement  program.      (Anderson 
Y.  Fuller,   supra) 

Further  support  for  such  conclusion  is  found  in 
the  following  lengtiage  in  United  R&ilroads  y.   City  f.nd  County 
of  San  Frcncisco.   supra,    at  page  994: 
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« 


•   •    •   •   statutory  grants  by  way  of 
franchlss  or  property,   in  which  ths 
f.oTernioent  or  public  has  an  intsrast 
ara  to  ba  constznied  strictly  in  faror 
of  tha  public,  und  what«>var  ia  not 
unaquiYocally  si^ntad  ia  withhald. 
Nothing  paasaa  by  iaplication.** 

You  ara  tharafora  adriaad,   with  regard  to  tha  firat 
c^uastion  in  your  ra-;uaat  for  an  opinion,  that  tha  frenchiaa 
grantaa  muat  bear  tha  coat  of  ramcyal  and  relocation  of 
ita  tracks.     Accordingly,   it  beoomes  unnecessary  to  answer 
your  second  :^uery,   ojicept  insofar  aa  tha  issues  raised 
therein  era  related  to  tha  abova  noted  proviso  of  Civil 
Code  Section  507*     IQ  those  raspects,   that  second  question 
must  be  answered  in  the  negative* 


Ea&pectfully  submitted, 


CITT  ATTOELNEY 


to:   Department  of  Public  V.'orkt 


^^^'^ 


J&nuaiy  12,  1949 

SUBJECT}   STAHDARDIZATION  OF  SAURT  Of  TAX  C0LL2CT0A. 
D«ar  Sirt 

I  haT«  yoxir  l«tt«r  und«r  dat«  of  January  6,  1949 »  which  reads 
at  follows: 

"Soction  62  of  tht  Charter  of  tha  City  and  County  of 
San  rranciseo,  in  of fact  January  d,  1932,  proTidad  that 
certain  efficars,  theretofora  elective,  ^ioh  vere^  by 
the  proviaions  of  said  Charter,  oade  appointlTs,  includ- 
ing the  Tax  Collector,  should,  if  holding  such  office  for 
one  year  prior  to  the  effective  date  of  said  Charter,  be 
deemed  appointed  to  such  position,  at  his  then  existing 
salary,  under  the  civil  service  proviaions  of  the  Charter; 
pi*ovided  that  such  salary  shall  apply  only  to  the  incumbent 
and  upon  the  appolntnifint  of  his  successor  the  salary  shall 
be  subject  to  the  salary  standardisation  provisions. 

"In  1946,  or  thereabouts.  Section  151* 1  was  added  to 
the  Charter,  This  section  provides  that,  notwithstanding 
any  other  Charter  provisions  or  limitations,  the  compensa* 
tion  of  all  elective  and  appointive  officers  of  the  City 
and  County,  except  tse-Tibers  of  the  Board  of  Supervisors, 
and  of  other  boards  and  comsiissions,  the  superintendent  of 
schools  and  tdenibers  of  the  several  ranks  of  the  police  and 
fire  departments,  shall  be  fixed  in  accordance  with  the 
salary  atandardisation  provisions* 

"X  would  appreciate  an  opinion  froa  you,  at  your 
earliest  convenience,  as  to  whether  said  Charter  section 
131*1  applies  to  the  Tax  Collector,  and  if  so,  does  it 
supersede  the  provisions  of  Section  62  of  the  Charter*  In 
brief,  is  the  incximbent  Tax  Collector  subject  to  the  salary 
standardisation  provisions  of  the  Charter?" 

lou  have  practically  s«t  forth  in  your  letter  all  the  facts 
which  pertain  to  the  case  which  you  zaention,  and  therefore  there  is 
no  need  to  elaborate  further  on  these  facts* 

Undoubtedly,  under  the  provisions  of  Section  4  of  the  Charter, 
the  tax  and  license  collector  is  an  official  of  the  City  and  County 
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of  San  Francisco,  for  it  is  bo  provided  in  this  Section,  At  the 
sdTont  of  the  nrssent  Charter,  that  ia,  on  January  B,   1932.  certain 
officials  which  >r9r9   theretofore,  pursuant  to  Charter  provision 
made  elective,  were  blanketed  in  to  their  respective  positions  and 
given  civil  service  rights*  It  was  provided  in  the  Section  that  sa 
long  as  the  tax  collector  occupied  his  office,  he  would  be  entitled 
to  the  compensation  which  be  was  receiving  at  the  tiae  the  Charter 
became  effective. 

Mr.  Bryant  was  blanketed  in  as  a  civil  service  official  of  the 
City  and  County  by  the  adoption  of  the  new  Charter  and  thereafter  he 
held  office  pursuant  to  the  civil  service  provisions  of  the  Charter. 
However,  pursuant  to  the  provisions  of  Section  6  2,  his  salary  was 
fixed  by  Charter  and  could  not  be  reduced.  This  condition  continued 
until  a  new  section  was  added  to  the  Charter  by  the  amendments  of 
19^6.  Thiis  anendment  is  embodied  in  Section  151*1  of  the  Charter 
and  re ad a  as  follows: 

"Section  151«I.  Notwithstanding  any  other  provisions 
or  limitations  of  this  chnrter,  the  compensations  of  all 
elective  and  appointive  officers  of  the  city  and  county, 
except  members  of  the  board  of  supervisors  and  of  other 
boards  and  commissions,  the  superintendent  of  schools  and 
members  of  the  several  ranks  of  the  police  and  fire  depart* 
aents,  shall  be  fixed  in  accordance  with  the  salary  stan- 
dardisation provisions  of  this  charter." 

It  appears  fron  this  Section  thft  the  salaries  of  all  officers  of 
the  City  and  County  of  San  Frsnciaco,  with  certain  exceptions,  of 
which  the  tax  collector  is  not  one,  are  subject  to  standardisation 
and  Biust  be  fixed  in  accordance  with  the  standardisation  provisions 
of  the  Charter.  These  provisions  apply  not  only  to  the  >'4ayor,  but 
to  the  Cnlef  Administrative  Officer,  to  the  City  Attorney  and  many 
officers  whose  salaries  were  fomarly  fixed  by  Chairter  provisions. 
The  new  section  is  a  direct  anendment  to  the  existing  law  end  pro- 
vides for  the  standardisatioQ  of  all  salaries,  with  the  exception 
of  appointed  offices,  nembers  of  the  Board  of  Supervisors  and  other 
boards  and  eoxaissions,  the  superintendent  of  schools  and  oeabers 
of  the  several  ranks  in  the  police  and  fire  department. 

lou  are  therefore  advised  that  la  my  opinion  the  salary  of 
the  Tax  Collector  of  the  City  and  County  of  San  Fr.inci8C0  is  subject 
to  standardization  and  should  be  standardised  in  conformity  with  the 
rules  and  regulations  adopted  for  salary  standardisatioa. 

Bespectfiilly  subaitted* 

CITT  ATTOHHSY. 
«0»Tt 
Tot  Tax  Collector 

cc:  Civil  Service  Cooaission 
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Januarj  17,  1949 


SUBJECT:      ORDINANCE  REQUIRING  INCLUSION  OP  ANTIDISCRIMINATIOW 
PROVISIONS   IN    PROJECT   PLANS   SUBMITTED  TO   BOARD  OF 
SUPERVISORS  BT   PLANNING  COiV-MISSION  AND  REDEVELOPJi^ENT 
AGENCY,    ALSO   IN  DEEDS,    CONTRACTS^  ETC.,    UNDER 
REDEVELOPJjiENT  ACT,    LEGALITY  OF. 

Gentleman  t 

You  have  requested  an  opinion  of  thla  office  ae  to  the 
validity  of  a  proposed  ordinance,  the  purpose  of  which  la  to 
require  the  inclusion  by  the  Planning  Commission  and  the 
Redevelopment  Agency  in  any  project  plan  submitted  by  them  to  the 
Board  under  the  Redevelopment  Act  of  antidiscrimination  provisiona 
as  to  ownership  or  occupancy.  The  aame  requirement  Is  also  made 
as  to  deeds  and  contracts. 

OPINION 

The  same  question  arose  in  relation  to  the  ordinance 
designating  a  redevelopment  area.  A  negative  answer  was  given 
in  opinion  of  this  office  directed  to  you  under  date  of  Jvine  11, 
1948.   It  was  there  pointed  out  that  procedure  under  the  ordinance 
is  a  state  affair  in  regard  to  which  the  Board  acts  as  an  agency 
of  the  state.   The  mode  provided  by  law  is  the  measure  of  the 
power  of  the  Board  under  the  Aot  as  to  any  matter  covered  by  the 
Act. 

"The  Aot  specifically  provides  in  Section  70  that  the 
ordinance  adopting  the  redeyelopraent  plan  shall  'set  forth  the 
pxirposes  and  intent  of  the  legislative  body  with  x^espeet  to  the 
project  area.'   That  ordinance  is  therefore  the  one  in  which  the 
various  provisions  of  the  plan  for  redevelopment  are  to  be 
enacted."   (Opinion,  City  Attorney,  June  11,  1948) 

The  Redevelopment  Agency  la  a  publlo,  corporate  body, 
created  by  atate  law  to  fvmction  in  a  atate  affair,  and  activated 
in  thla  oommunity  by  a  declaration  of  need  In  accordance  with  the 
terma  of  the  Act. 

A  local  houaing  authority,  created  by  the  aame  type  of 
atatute,  h&a  been  aaid  to  be  a  public,  corporate  body,  almilar  in 
nature  to  an  irrigation  diatriet. 

Dockweller  v.  Housing  Authority,  14  Cal.  2d,  437 


n 


A  x^dev«lopni«nt  authority  hat  bean  hald  not  to  ba  a  municipal 
e«amitaioa« 

BalovBlcy  v»  ravalopaant  Authority»    (Pa) 

U  k  id  '2^1,  iiai 

Tba  Board  of  ruparvlaora  baa  no  povar  tharafora  to  diraot 
tha  Hadava lopmant  Aganoy,  axeapt  in  eonforoity  with  tha  taroa  of 
tba  Radavaloimant  Aet, 

Tba  Aet  pz^vldaa  for  tha  aubnltsloo  and  adoption  of  a 
tantatlra  projaot  plan  and  a  projact  plan,  Tba  Hadavalopjjiant  ^cenoj 
and  tha  Plunntng  Conoilaalon  bava  wlda  dlsoratlon  In  tha  preparation 
and  aubmitslon  of  tbasa  plana«  aa  doaa  tha  Foard  of  Supax^visora  in 
tha  ratter  of  their  adoption.  Tba  Soardoannot,  howayer,  r;ive  ordera 
to  theee  acrenoiea  in  adraiioai  restrieting  thea  in  the  perfonscnca 
of  their  dutlee  as  to  tha  content  of  these  plana*  Tba  procedure  of 
the  Aet  must  ba  folloved. 

"Any  discretion  exerelsed  by  either  the  nmnlolpality  or 
tha  ?tate  Housing  Board  must  be  under  and  in  pursuance  of  the  lav« 
(^lirbted  Areas  Aot)«  They  hare  no  discretion  as  to  vhat  tha  lav 
shall  be," 

^ecple  ▼.   City  of   ^hlca/o.    (Ill,) 

70  l.'S  2d  206 
See  alao*         !?olovEky  »  ^•ayeloptnant  Aat>K?rity«    supra  aa.l  Pcdfern 
V.    '-OArl^  of  Connrg.    vt  Jersey      ity    {U,J,)m    69  A  2d 
651 

The  ordlnanea  submitted  by  you  for  opinion  is  in  effect  a 
direction  to  the  r»edevelopeent  Agency  and  tha   Plannlnp  ''oraaission 
as  to  tha  perforaanca  of  tfeelr  dutlea^   /r.lven  by  the   ^ioard  in  a  sjianner 
not  in  accordance  with  tha  Act  and  In  violation  of  the  discretion 
vested  in  these  aeenciea  in  the  preparation  and  aubalssion  to  the 
Board  of  tha  teatatlve  project  plan  and  the  project  plan,     Tha 
Board  is  fully  empowered  to  act  on  thaaa  plana  after  notice  and 
hearing  vhaa  the  plana  are  aub^ttad  to  than  aa  provided  by  tha 
Redevelopnent  Act* 

You  ere  aeoordlngly  advised  that  the  proposed  ordiiuince  la 
contrary  to  the  .procedural  provlsiona  of  th»  He  development  -Act,    tiiat 
it  would  be  void  for  that  reason  and  ahould  aot  be  adopted.      It  is  to 
be  noted  that  none  of  the   foretMng  Ulscuasion  is  directed   to  the 
eontant  of  toe  proposed  ordinance,   but  beara   aolaly  on  ita  violation  of 
tha  proaadura  required  by  the  Redevelopsr.ent  Act* 

Respectfully  auteltted, 

Toi  ?^ard  of  Suparrlaora  CITY  ATTCRKET 

Attant   Public  Buildlnja,   Tanda 
and  City  Planning  Comain. 
cei  y.hjov 

riractor.   Redevelopment  Agency 
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January  19,  1949 

SUBJECT:   LraiATION  ON  SIZB  OF  POLICE  FORCE  APPLIES  Oi^LX  TO  "Q2 

POLICE  OFFICERS". 
I 
Gentlemen: 

This  will  acknowledge  receipt  of  your  recent  request  for  an 
opinion  as  follows: 

"In  the  Police  DeT)ax*tment*8  budget  estimate  for  the  fiscal 
year  1949-50.  an  Increase  in  the  number  of  v;2  i  olice  Officers 
presently  allowed  will  be  recommended. 

"Section  3  5*5  of  the  Chairter  of  the  City  and  County  of  San 
Francisco,  which  reads  as  follows:  *The  Police  force  of  the 
City  and  County  shall  not  exceed  one  police  officer  for 
each  five  hundred  inhabitants  thereof*  sets  a  limitation  on 
the  number  of  police  officers  allowed  according  to  popula- 
tion. 

"The  Police  Comriission  believes  the  •  Police  Officer*  referred 
to  in  section  35*5  of  the  Charter  of  the  City  and  County  of 
San  Francisco  is  the  r.ember  of  the  uniforr.ed  force  described 
as  a  Q2  '^oliceman  in  the  Civil  Service  Cocraission  classifica- 
tion of  positions  in  the  xunicipal  service,  and  in  calculating 
the  number  of  police  officers  allowed  according  to  population 
only  the  .,2   classification  should  be  considered. 

"An  opinion  from  you  on  this  matter  as  described  above  would 
be  appreciated." 

OPINION 

Section  35*5  of  the  Charter  provides  in  part  as  follows: 

"Section  35* 5*  The  police  force  of  the  city  and  covmty  shsdl 
not  exceed  one  police  officer  for  each  five  hundred  inhabit- 
ants thereof.   The  emnual  compensations  for  the  several  ranks 
In  the  department  shall  be  as  follows:  chief  of  police, 
510.630;  deputy  chief  of  police.  <J8,940;  captain  of  inspectors, 
^7,920;  supervising  captain  of  districts  and  department 
secretary,  $7,200;  captain  of  traffic,  v6,540;  director  of 
bureau  of  personnel  and  director  of  bureau  of  criminal  informa- 
tion )6,180;  captains  and  criminologist,  ^6,060;  lieutenants 
and  director  of  bureau  of  special  sez^vices,  v4,S00;  inspectors 
v4,440;  sergeants.  J4,320;  photographer,  >^.140:  police  sur- 
geon, ;/3,7^0;  police  officers,  police  patiroi  dtivers  and  women 
protective  officers,  for  first  year  of  aez>vice,  ^3,420;  for 
second  year  of  service,  v3,540;  for  third  year  of  service, 
v3,660;  for  fourth  year  of  service  and  thereafter,  v3,7BO." 

The  specific  charter  language  here  involved  provides  as  follows: 
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"Section  35* 5.  Th«  police  force  of  the  city  and  co\inty 
shall  not  exceed  one  police  officer  for  each  fire  hun- 
dred inhabitants  thereof ••••" 

Tl.is  eaine  langviage  appeared  in  ovtr  old  Charter,  which  proridei 
in  Section  1,  Chapter  VI,  Article  VIII  thereoT  as  follows: 

"The  Police  Force  of  the  city  and  county  shall  not  exceed 
one  police  officer  for  each  five  hundred  inhabitants 
thereof.  Police  officers  shall  each  receive  an  annual 
salary  of  twenty-foiu*  hundred  dollars." 

Sections  2.  3  and  4  of  Chapter  Y,  Article  VIII,  of  the  old 
charter  set  forth  limitations  on  the  nuisber  of  Captains,  Lieutenants 
and  Sergeants  that  were  then  permitted* 

Apparently  the  new  charter,  as  is  now  In  effect,  eliminated  the 
linitations  placed  on  the  number  of  Captains,  Lieutenants  and  Sergeants 
—but,  retained  the  limitation  placed  on  the  nviraber  of  "police  officers" 
to  the  saae  "one  police  officer  for  each  five  hundred  inhabitants  thereof. 

It  is  thus  clear  that  the  limitation  on  the  "police  officers" 
ptrmitted  in  the  police  force,  as  appears  in  Section  35.5  of  the  Charter, 
rtfers  solely  to  the  ^^2   Police  jfficers"  of  the  Police  Oeparts«nt. 

Tou  are  therefore  advised  that  in  calculating  the  number  of 
police  officers  allowed  according  to  population  (one  police  officer  for 
lach  five  hundred  inhabitants)— only  the  classification  "^2  Police 
Officers"  should  be  considered. 

Respectfully  suboitted. 


cm  ATT0RI3T 
Tot  ?olice  Commission 


Jamiary  24,  1949.  Pf  ^^f 

SUBJECTS  CORRECTIOK  OF  CLERICAL  EBKORS   IN  ARBITAART  AMD  PENAL 

Dear  Sirs 

Thii  offio*  is  In  rtcttipt  of  your  request  for  an  opinion  «■ 
follows: 

*I  x^epeotfully  request  your  opinion  as  to  the  appli- 
cation of  Section  4^31  of  the  RsYenue  and  Taxation  Code 
with  reference  to  clerical  errors  made  by  this  office. 

"Revenue  and  Taxation  Code  Sections  501  to  505  pro- 
Tide  for  the  determination  of  arbitrary  and  penal  assess- 
ments when  a  taxpayer  fails  to  file  properly  with  the 
Assessor*  Under  the  authority  of  these  sections,  we  have 
established  s  schedule  of  penalties  for  failuz<e  to  file. 
The  first  year  penalty  is  50^;  the  seocHid  year  100^,  the 
third  year  200^,  and  so  on. 

"Because  of  the  liaited  nuaber  of  days  allowed  xinder 
State  law  for  determination  of  penalty,  we  have  found 
that,  throu^  clerical  errors,  wrong  penalties  hare  oc- 
casionally baen  applied. 

"Until  this  year,  taxpayers  were  allowed  to  file  as 
Iste  as  the  last  /Monday  in  June.  The  Assessor  oust  com- 
plete the  official  roll  by  the  first  Monday  in  July.  Ob- 
Tiously,  it  is  iapoesible  to  Yerify  penal  assessments 
which  approximate  10,000;  of  this  nximber  we  requested 
corrections  of  about  6^. 

"When  an  error  is  called  to  our  attention,  our  audit- 
ing division  examines  and  verifies  the  taxpayer's  claim. 
The  taxpayer  is  then  required  to  pay  the  correct  amount 
due  plus  an  arbitrary  penalty.  The  Board  of  Supervisors 
is  th«n  asked  to  cancel  the  original  erroneous  assessment. 

"The  original  penal  assessaent  procedure  which  has 
been  in  our  State  law  since  ld72  has  been  amended  at 
various  tiskss  to  permit  County  Assessors  to  maJie  it  work- 
able. The  original  Political  Code  Section  3633  stated  that 
'.  •  Supervisors  may  incz^ase  (original)  assessment  but 
not  reduce*.  This  ssotion  was  amended  in  1933  to  read, 
•  •  •  Supervisors  may  increase  pr  deer«08e  assessments 
and  valuations  to  such  an  amount  as  the  Doard  shall  deem 
just*.  This  section  was  reenacted  in  1941  into  the  pre- 
sent Section  501  with  the  intention  of  placing  the  matter 
in  the  Assessor**  hands. 
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"Thar*  is  on*  inportant  point  Z  wish  to  call  to  your 
particular  attention*  Thcso  orronaous  penil  assessments  art 
not  over-TaluatioDS.  They  ax^  rather  the  application  of  an 
ezToneous  penalty  based  on  penalty  schedule  used  by  this  office, 
as  outlined.  Section  504  of  the  Revenue  and  Taxation  Code  states 
that  the  County  Board  of  Bqualisation  cannot  reduce  s  penal  as- 
seasTnent,  After  this  office  has  verified  an  error,  the  only 
reaedy  afforded  the  taxpayer  is  s  re(;uest  to  the  Board  of  Super- 
Tisors,  sitting  in  their  regular  meeting. 

"The  Assessor  would  appreciate  the  opportunity  of  ex- 
plaining in  full  detail  the  difficulty  of  adnilnistering  these 
sections  and,  at  the  same  tiias,  protecting  the  legal  rights  of 
the  taxpayer." 

Section  4^31  of  the  Revenue  and  Taxation  Code  provides  as 
follows: 

*Vhen  it  can  be  sscertained  from  the  roll  or 
any  papers  in  the  assessor's  office  what  was 
intended,  or  what  should  have  been  assessed, 
defects  in  description  or  fora  or  clerical 
errors  of  the  assessor  on  the  roll  mav  be 
corrected  under  this  az^icle  st  any  tine 
after  the  roll  is  delivered  to  the  auditor 
by  the  clerk  of  the  county  board  and  before 
the  sale  to  the  State." 

Tou  are  advised  that  clerical  erroirs  on  the  roll  of  penal 
sssessaents  nay  be  corrected  under  the  provisions  of  Section  4^31 
of  the  Revenue  and  Taxation  Code  when  it  can  be  ascertained  froa 
the  roll  or  any  papers  in  the  assessor**  office  what  was  intend- 
ed or  what  should  have  been  assessed.  You  are  advised,  however, 
that  corrections  under  Section  4^31  of  the  Revenue  and  Taxation 
Code  are  restricted  to  defects  in  descriptions  or  fora  or  clerical 
trryrs. 

Clerical  errors  have  been  described  as  follows: 

"Clerical  error.  An  error  eosnitted  in  the 
performance  of  clerical  work,  no  aatter  by 
whoa  cocnitted;  more  specifically,  a  mistake 
in  copying  or  writing;  a  mi stgke  which  netur- 
allv  excludes  any  idea  that  its  ingertion  was 
made  in  the  exercise  of  any  1ud=:"i€nt  or  dis- 
crfttion.  or  in  pursuance  of  nnv  detarrtinationt 
•  •  •  •  It  has  been  said  that  a  clerical 
eirror  exists  when  without  evident  intention 
one  word  is  written  for  another,  when  the 
Btatesent  of  scoe  detail  is  omitted  the  lack 
of  which  Is  not  a  cause  of  nxillity,  or  when 
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th«z<«  arc  al8tak««  in  proptr  n«a«s  or  amount! 
■«d«  in  oopying,  which  do  not  change  th«  gen- 
eral sense  of  a  record,  and  that  it  implies 
negligence  or  oareleasness.*  (Eaphasit  added) 


See  also: 


U  C.J. 3..  p.  1202. 


Leonie  ▼.  Leffingvellf 
3^9; 


126  Cai, 

Los  Angeles  Shirbxiilding  and  Pry  Dock 
Corp..  Y.  County  of  Los  An/releSf 
22  Cal.  App.  (2d)  419; 


Kuhleraeier  t.  County  of  Los  Angeles. 
2  Cal.  (2d)  257| 

Orpheva  Circuit  Inc..  t.  County  of 
Los  Anf;ej.98. 
12  dal.  App,  I 2d)  257. 

Froa  the  above  it  will  be  noted  that  a  clerical  error  is  a 
Bi stoke  or  error  which  excludes  any  idea  that  "Its  insertion  was 
aade  in  the  exercise  of  any  judgaent  or  discretion,  or  in  pur- 
suance of  any  determination". 

An  error  in  computation  which  is  purely  a  clerical  operation 
has  been  held  to  be  a  clerical  error  (See  Crpheiia  Circuity  Inc.. 
T.  County  of  Los  Angeles,  supra),  but  where  the  Assessor  adopted 
as  book  value  upon  which  an  assessment  was  based,  the  book  value 
figure  of  the  taxpayers*  bookkeeper,  which  was  computed  in  a  dif- 
ferent Tnanner  than  the  Assessor  would  have  computed  the  value  so 
that  the  tax  was  greater,  it  was  held  not  to  be  a  clerical  error 
(See  Kuhlemeier  v.  County  of  Los  Angeles.  2  Cal.  (2d)  257).  And 
where  it  was  alleged  in  the  complaint  that  the  Assessor  mistak- 
ingly  believed  that  the  only  rent  paid  by  the  taxpayer  was  $100 
per  annum  and  not  i^557.427«o7,  the  court  held  that  the  allegation 
did  not  amount  to  an  allegation  of  a  clerical  error*  The  court 
stated  at  page  423: 

"If  the  assessor  had  Intended  to  use  the  figure 
$557|427*67  and  through  inadvez*tence  had  used 
^100  instead  that  would  be  a  clerical  error* 
But  under  the  allegations  of  this  complaint 
his  use  of  the  figure  |100  was  intentional  and 
not  inadvertent*" 


TTor»  on  th©  roll 


Rasp^ctfully  .ubmltt^d, 
CITI  ATTOilNET. 


Tot 


^^^^     rhir/Ae;i^.5^  Assessor. 


i/PA.? 


January  25,  1949 


SUBJECT  I 


Dear  Slrz 


EFFECT  OF  CHARTER  SECTIOH  2,  PARAGRAPH  5,  CONTINUATION 
OF  POWERS  OF  OFFICERS,  BOARDS  AND  COlJilSSIONS  UNDER 
PRESENT  CHARTER. 


I  hava  jour  requast  for  opinion  at  followit 


"What  la  tha  affact  of  tha  following  provlelfin,, 
which  appear a  in  tha  third  paragraph  of  charter 
Section  2}   ^Tha  powera  or  duties  veated  in  city  and 
county  officera,  boarda  or  comniaiiona  by  law  or  under 
the  charter  auperaeded  by  thla  charter  ahall  be 
exercised,  continued  and  carried  out  by  their  aucceaaora 
or  by  other  city  and  county  officera,  boarda  or  commisa- 
iona,  oonaistent  with  the  proyisions  of  this  charter.* 
Does  this  mean  that  the  proviaiona  of  the  former  charter 
are  abrogated?" 


OPINION 

Article  XI,  aeotion  8,  of  tha  Constitution  states  in  part 
as  follows:  "such  charter  •...  ahall  become  the  organic  law  of  such 
city  or  city  and  county  and  supersede  any  existing  charter  and  all 
laws  inconsistent  therewith.^ 

By  force  of  this  provision  of  tha  Constitution,  the  former 
charter  ceased  to  have  affect  aa  law  on  tha  date  that  the  present 
charter  became  effactiva* 

Tha  provision  which  you  quote  is  an  incorporation  by 
reference  to  the  extent  of  its  meaning.  Tha  opinion  in  the  case 
of 

Kennedy  v,  RosSj  26  Gal.  (2d),  569,  576, 

gives  other  examples  of  this  in  tha  charter,  aa  follows: 

"The  director  of  public  works  succeeded  to  the 
powers  and  dutiea  of  the  board  of  public  works, 
which  latter  was  abolished  (Sees.  61,  106.) 
Section  23  continued  the  powers  and  duties  of  the 
various  departments  aa  as^.abllshed  prior  to  tha 
execution  of  the  new  (1932)  oharter,  except  aa 
otherwiae  provided)  and  section  61  provides  that  tha 
Department  of  Public  Works   as  so  continued  shall  be 
adminlatered  by  the  director  of  public  worka,  ••••" 


Th«  powers  and  duties  rsferred  to  cain  their  fores, 
not  from  ths  statement  of  them  in  the  old  oharter,  which  is  dead, 
but  from  the  provisions  referring  to  them  in  the  present  charter* 

The  former  charter  was  much  more  detailed  and  lengthy 
because  it  was  framed  on  the  state  of  our  constitutional  law  at 
the  time  it  was  granted.  Then  the  city  and  county  had  only 
municipal  powers  expressly  stated.  Now  it  has  all  municipal 
powers,  "consistent  with  and  subject  to  the  Constitution" 
(Const.  XI  8),  ezoep^  as  limited  by  the  terms  of  its  charter* 

The  former  charter  is  totally  abrogated,  but  the  new 
charter  incoirporates  certain  pivjvisions  of  the  old  charter, 
giving  these  provisions  life  as  part  of  the  new  charter  only  and 
subject  to  any  limitations  or  alterations  contained  in  the  new 
charter.   The  provision  is  an  incorporation  by  reference.  It  is 
a  method  of  drafting  only.   It  neither  retains  nor  creates  any 
lecal  effect  whatsoever  in  the  old  oharter,  which  has  been 
entirely  superseded  by  force  of  the  constitutional  provision  first 
quoted* 

Respectfully  submitted. 


CITY  ATTORNEY 


Tot  Clerk,  Eoard  of  Supervisors 

cci  Vayor 

ISP 


^^^'^ 


January  27»  1949 


SUBJECT  I      JTEANTJIG   C  T-IirRI'.'n   ACT   5693,    P5:KVITTI!ra  bTE  OF 
CI-ARTZa   ^lOCED^E  BY  CRrii:ArrK  CR  3y  RKscuninn 
V.TKS   FrtOVlDSD  EY  STATE   ACT, 


tear  3irt 


You  haT«  r«quatt«d  opinion  of  thia  of fie*  «•  follovst 


".vill  you  pleace  •xpl«ln  th*  meaning  of'Aet 
5693  of  th«  '"•neral  T^ws,  vhioh  provldtt  as  follows t 

•Act  5695.   Saotion  1.  lilC-OT  TO  ACT 
oHJI'SR  GLV.ERAT-  L^W  BY  VETHOD  I'RETrRIIJED  IN  nHAHTSR. 

•iihanever  any  city,  city  and  county,  or 
county  organised  or  ^ov«rned  under  tlia  provltiont  of 
any  charter  or  amendraenta  thereof,  adopted  pursuant 
to  the  provisions  of  the  Constitution  of  the  State 
of  .'ollfornla  is  required  by  the  terms  of  such  charter 
to  talcs  lerlalatiTe  notion  by  ordinance,  such  city, 
city  and  county  or  county  may  avail  itiielf  of  any 
general  law  of  tha  State  of  ^'alifnrnl  and  of  the 
ric)ita,   powers  and  privile/res  jTanted  or  conferred 
by  such  ^:eneral  law,  by  pssslng  or  adopting,  in 
accordance  with  its  charter  requirements,  an 
ordinance  in  lieu  of  and  as  a  substitution  for  any 
resolution  required  by  the  terms  of  suoh  general  law, 
and  whenever  in  any  sot  of  the  Lecislature  of  the 
::tate  of  California  any  such  city,  city  and  county 
or  county  is  requirsd  to  act  by  resolution,  such 
action  for  the  purposes  of  such  (general  law  shall  be 
deemed  to  have  been  duly  and  le£:ally  taken  if  taken 
by  ordinance  passed  and  adopted  in  accordance  with 
its  charter  requirements.' " 

1  L  L  11.  2  E 

If  a  p.eneral  state  laV  authorises  a  city  and  county  to 
take  lor.ielative  action  and  prescribes  the  ntethod  of  notion  as  by 
resolution,  the  city  and  county  nny  lapQlly  take  such  action  by 
ordinance  enacted  in  accordance  with  its  charter  requirements. 
ruch  action  is  legal  for  the  nurpoaes  of  suoh  c:orieral  law.  The 
act  Ic  porciisslvi  t^ni   reliites  to  r^atters  which  are  sabjecte  of 
Conerc.1  Ibw, 

The  purpose  of  the  act  ie  to  clear  up  alleged  uncertainty 
as  to  validity,  and  to  make  clearly  valid,  action  by  ordinance 
in  accordance  with  either  the  preaeribed  charter  procedure  or  by 


' 


ffS 


resolution  as  set  forth  In  th«  state  law,   ('••  Sections  2   and 
3  of  the  Act). 

In  natters  of  c«neral  state  law,  which  are  state 
affairs  In  which  the  oitj   and  eowmty  Is  aotlnf;  as  a  state  agency 
In  taking  advantage  of  the  law  or  la  enforcing  It,  our  general 
policy  has  been  to  advise  use  of  the  procedure  set  forth  In  the 
state  law* 

Hespectfully  suhoilttedf 


CITY  ATTTRJTSY 


Tot  Clerk,  Board  of  Supervisors 

001  I'ayor 

•iP 


Ftbruary  1,   1949 

SUBJECT!      DETERKINATION  OF  "PART-TIME   POSITIONS   FOR  WHICH  THE  TOTAL 
COl'PEl^SATION   IS  LESS  THAS  fSO  PiS  KOWTH"    UNDER   CHARTER 
SECTION  135,1 

G«ntlem«nt 

You  hav«  requested  an  opinion  as  followai 

"Please  z^efer  to  seotion  135,1  of  the  charter  vhlch 
deals  with  the  blanketing  In  to  civil  serylee  status 
of  certain  emplojees  In  the  school  oafeterlap 
operated  by  the  San  Francisco  Unified  School  District* 
This  section  excludes  from  the  provisions  thereof 
those  eaplojees  *  holding  part  time  positions  for  which 
the  total  compensation  Is  less  than  %Q0   per  month,* 

"All  of  the  emplojees  in  question  are  paid  on  the 
basis  of  varying  hourly  rates  of  pay,  and  their  work 
schedules  are  varying,  None  are  paid  at  a  flat 
monthly  salary  for  the  part  time  service,  therefoi*e, 
In  order  to  determine  whether  the  *  total  compensation* 
of  a  position  is  less  than  $80  per  month,  it  is 
necessary  to  calculate  the  earnings  of  the  employee 
on  the  basis  of  the  number  of  hours  per  month  in  the 
normal  work  schedule  and  multiply  this  figure  by  the 
hourly  rate  of  pay, 

"In  determining  the  statvia  of  the  employees  under 
the  provisions  of  this  amendment,  we  excluded  the 
two  summer  vacation  months  and  the  montha  of  June 
and  December  during  which  time  the  schools  are  not 
in  operation  for  the  full  month,  and  all  employees  who 
averaged  for  this  eight  months*  period  more  than 
^80  per  month  are  considered  as  having  been  blanketed 
in  to  their  positions,  provided  they  meet  the  other 
requirements  established  in  the  charter* 

"In  making  these  calculations,  we  have  also  excluded 
from  the  eight  months*  period,  any  periods  of  author- 
ized leaves  of  absence  without  pay,  and  we  have 
calculated  the  eazmlngs  of  the  employeee  en  the  basil 
of  the  current  rate  of  pay  in  those  cases  where  the 
hourly  rate  of  pay  was  Increased  during  the  year, 

"Will  you  advise  us  if  the  formula  set  forth  herein 
is  a  proper  basis  for  determining  the  civil  service 
rights  of  the  employees  under  the  charter  provisions,* 


#2. 

OPINION 


Your  request  calls  for  «  determination,  as  of 
January  7,  1949,  the  effective  date  of  charter  section  135.1, 
of  the  part-time  positions  in  the  public  school  cafeteria  service 
for  which  the  total  compensation  is  not  leas  than  ^80  per  month. 
This  determination  will  affect  non-certificated  employees 
continuously  employed  from   January  1,  1948. 

You  have  chosen  a  formula  which  seems  to  be 'Just  and 
equitable  and  to  reflect  most  fully  the  intent  of  the  charter 
provision.  The  period  chosen  for  calculation,  the  method  of 
computing  wages  and  the  allowance  for  periods  of  authorised 
absence  all  effect  a  fair  and  liberal  interpretation  of  the 
provision  in  accordance  with  its  meaning. 

You  are  therefore  advised  that  you  may  legally  use  the 
formula  proposed  in  putting  the  charter  provision  into  effect. 

Respectfully  submitted. 


CITY  ATTORNEY 


To>  Civil  Service  Commission 
WP 


F«bru&nr  2,  1949 


SUBJECT:      LICENSES  ON  APARWLNT  HOUSES  AND  Ta-ATS  MUST  BE  PAID 
HEGARDL'^S  OF  miiy>ERS  OF  OV.liEES. 


Dtar  Sir: 

Thlt  ofrie*  it  in  r«e«ipt  of  a  r«qu«tt  for  an  opinion 
as  followB: 

"Section  a6,  Articla  2,  Part  III  of  tha  San 

Francisco  Mxmicipal  Coda  proTidas  that  tha  owner 
of  any  flat  dwelling  of  seren  (7)  or  Bora  fiats 
is  liable  for  an  apartment  house  license. 

"The  Housing  Dirision  of  the  Department  of  Public 
Health  classifies  the  building  and  designates 
whether  or  not  the  building  is  liable  for  a 
license. 

"It  is  now  ovir  information  and  experience  that 
undiTided  interests  in  these  flat  buildings 
(including  the  land)  hare  been  sold  to  different 
owners. 

"Therefore,  if  twelre  (12)  flats,  all  in  one 

building,  under  one  roof  and  on  one  foundation  and 
void  of  separate  and  distinct  diTiding  walls  is 
sold,  one -fourth  (3  flats)   to  one  owner  and  one 
owner  then  owns  only  one-fourth  of  the  building, 
is  the  real  property  of  twelre  (12)  flats,  regardless 
of  ownership,  subject  to  a  license  fee? 

"l%e  following  information  was  obtained  froa  the 
Assessor's  Office:    *£ach  owner  is  assessed  separately 
for  his  interest  ia  and  to  the  land  and  the  improYO- 
fflcnts  thereon.* 

"Tour  inritten  opinion  on  this  subject  will  be 
appreciated." 

OPINION 

The  mere  fact  that  the  buildings  and  land  are  owned 
by  Tarious  persons  does  not  change  the  rule  that  the  license 
it  due  the  City  and  County  of  Saa  Francisco*  The  license  ia 


#2 

paymbl*  at  her«tofor«  and  must  b«  la  the  namaa  of  all  ownars, 
ragardlaaa  of  tha  axtant  of  ownarahlp, 

RaapactTully  aubnlttad, 


CITT  ATTORNET 


Tot   Tax  Collactor 


Ftbruary  5,  1949 


^;^9^ 


SUBJECT  J     PCWBR  OF  BOARD  OF  SUPBRVISORS  'fO  REVIEW  RBSOLUTIOK  OF  CITI 
PLANNZHO  COMMISSION  CHANGIKO  ZONINQ  CUSSIFICATIONS. 

Star  Sin: 

This  offiet  !■  in  rtetlpt  of  your  rtqucst  for  an  opinion  aa 
foUovai 

"Tha  Clark *a  of flea  haa  racelred  an  appaal  end  protaat 
froa  F.  Doneganl,  at  al.  In  eonnactlon  with  tha  resonins  of 
a  piaca  of  property  deaignatad  aa  Lot  6,   Block  7226,  aa 
ahown  on  tha  Assaasor'a  racoz*d8«  Thia  appaal  and  protaat 
haa  been  referred  to  tha  City  Enginaer*a  offiea  for  a  check 
to  dataraina  tha  aufficianey  of  tha  appeal* 

*Bacau8a  thia  appeal  and  proteat  indieataa  that  thara 
tT%   legal  and  jurladictional  probleoa  InTolYed.  thara  la 
presented  to  you  herewith  a  copy  of  such  appeal,  and  you 
are  respectfully  requested  to  aubmit  to  this  office  your 
opinion  in  connection  with  tha  following  phase a  of  tha 
matter* 

*1«  Did  tha  City  Planning  Comraission  exceed  Ita  juria* 
diction  and  powers  as  granted  by  tha  charter  and 
the  City  Planning  Code,  in  attempting  to  extin- 
guish a  portion  of  an  axisting  easement,  which 
easement  waa  created  by  deed  dated  March  13^  19407 

"2.  Did  the  City  Planning  Conaaission  exceed  ita  Juria- 
diction  end  power a  in  attempting  to  require  the 
applicant  to  erect  and  maintain  a  fence  over  and 
along  aaid  aaseoent? 

"3*  Aasuzaing  that  tha  City  Planning  Coortiasion  haa  ax* 
ceeded  ita  jurisdiction  and  powera  in  thia  matter, 
haa  the  Bo&rd  of  Superrisora  authority  to  reveraa 
and  overrule  aaid  Conrolasion  under  the  appellate 
procedure  provided  by  tha  chax^ar  in  oonnactioo 
with  soning  mattera?* 

Tha  copy  of  tha  appeal  and  axhibita  thereto,  to  which  referenea 
has  been  made  in  your  foregoing  request,  haa  been  atudied  in  formu- 
lating thia  opinion« 


•2» 


Ther«  can  b«  no  doubt  that  the  right  which  one  maj  acquire  in 
the  real  property  of  another,  which  right  i«  referred  to  aa  an  eaae- 
ment  or  "way",   la  a  limited  eatate  In  land;  and,  of  courae.  la  pro* 
p«rty,     (Callahan  v.  Martin.   3  Cal,    (2d)  110.)     Under  faalllar  con- 
•tltutlonal  proacrlptlone,  both  State  and  Federal^  no  one  may  be  de« 
prlred  of  hla  property  %rlthout  due  proceaa  of  law,  nor  may  prirate 
property  be  appropriated  to  a  public  use  without  juat  compensation* 

Doubtleaa,  the  general  purpose  of  soning  laws  it  constitutional; 
the  police  power  furnishing  the  basis  for  the  enactment  and  enforce- 
ment of  such  laws.      (12  Cal.   Jur.   10  Tr^  Supp.,   p.  142;   McCulllln. 
ttinlclpal  Corporations  (2nd  ed,  -  ReT.),  Yol  3.   p.  409;   Am.   Dig«« 
^rlunicipal  Corporations",  §601»)     However  broad  the  concept  of  police 
power,  it  is  not  without  limitation;   and  the  due  process  clauses  abore 
noted  cannot  be  circumvented  under  the  guise  of  a  purported  exerciae 
of  that  power  in  toning  regulations,     (Dobbins  v.  Los  Angeles.   195 
U.S.  223.) 

In  Acker  v.  Baldwin.  Id  Gal,  (2d)  3U»  at  346,  the  Court  said 
the  following  concerning  the  issue  of  the  effect  of  a  toning  ordi- 
aance  upon  an  existing  use: 

"Zoning  regulatlona  look  to  the  future,  not  to  the 
past  and  cannot  be  made  retroactive*"      (Citing 
Jones  V.   Los  Angeles.   211  Cal,  3^4,   and  Biscay  v. 
City  of  Eurling5me7"l27  Cal.   App,   213.)      (Kapha sis 
added) 

In  the  Jones  case,   supra,  the  Co\irt  had  occasion  to  consider 
the  prospective  and  retrt>spectlve  aspects  of  a  toning  ordinance  in 
connection  with  a  contention  of  violation  of  constitutional  righta. 
Ihe  following  language  therein  it  pertinent  (pp.  309-310); 

"In  other  words,  does  the  broad  view  of  the  police 
power  whloh  justifies  the  taking  away  of  the  right 
to  engage  in  such  businesses  in  certain  territory, 
also  Justify  the  destruction  of  existing  businesses? 
We  do  not  think  that  it  does." 

In  further  developing  its  viewt,  the  Court  goes  on  to  illuttrate 
that  any  attempt  to  give  a  retroactive  effect  to  a  toning  law  would 
violate  eonstltutional  principles  (pp.  310*314) •     If.   &s  held  in  the 
California  eases  noted,   a  toning  law  oaxmot  conatitutionally  be  given 
retroactive  effect  to  at  to  outlaw  exiating  non-conforming  utes,  the 
rtsolution  herein  cannot  conatitutionally  extinguish  appellants* 
tstate  in  realty   (easement)  which  was  in  existence  long  prior  to  the 
time  of  the  Planning  Commission's  action.     Neither  the  Charter  nor 
the  City  Planning  Code  express  such  power  to  be  resident  in  the  Com- 
■Iselon;   and,   to  preserve  the  constitutionality  of  those  enactments, 
the  proceedings  herein  should  be  conducted  upon  the  basis  that  no 
*uch  power  has  been  given  the  Commission. 
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It  will  be  noted,  howertr,  that  the  rtsolutlon  granting  th« 
change  in  clasalfication  does  not  absolutaly  require  that  the  fence 
be  extended  to  Eucalyptus  Drive  over  and  upon  the  easement,  but  only 
that  the  extension  of  the  fence  be  "along"  the  western  boundary  of 
the  reclassified  property  and  "entirely  within  the  reclassified 
area"*  The  word  "along"  ia  susceptible  of  Tarious  meanings  and 
shadaa  of  meaning  (3  Words  k   Phrases.  262,  et  Mq«),  and  the  meaning 
in  any  p>artieular  instance  ia  determinable  only  after  a  consideration 
of  the  entire  context  in  which  the  word  appears*  In  yilllaas  ▼« 
Board  of  Conm'rs..  6k   Pac*  1109,  the  court  held  that  "along"  meant 
■by  the  side  of",  "near"  -  citing  Standard  Dictionary* 

The  authorities  indicate  that  a  zoning  regulation  It  initially 
clothed  with  a  presumption  of  regularity  and  conatitutionality,  and 
will  not  be  declared  to  be  in  excess  of  the  police  power  tmless  such 
defect  is  manifest.   (Skalko  y.  City  of  Sunnyvale.  14  Cal.  (2)  213; 
12  Cal.  Jur.  10  Tr*  Supp..  166,  et  aeq*}  In  addition,  the  validity 
of  a  zoning  regiilation  Js  Duttressed  by  the  statutory  presumption 
that  an  official  duty  has  been  regularly  performed.   (Code  of  Civil 
Procedure.  U963  (15)*) 

While  any  soning  change  which  would  purport  to  extinguish  ap* 

Kllanta*  easement  in  the  (varying)  four  to  eight*foot  strip  would 
defective  under  the  Acker  and  Jones  cases,  by  virtue  of  the  intend* 
ments  of  validity  discussed  above  it  must  be  presximed  that  the  Com* 
mission  was  not  illegally  directing  that  the  extension  of  the  fence 
must  be  made  over  any  portion  of  the  easement*  Since  the  condition 
of  the  resolution  can  be  satisfied  by  interpreting  the  ambiguous 
"along"  to  mean  in  the  vicinity  of  and  near  the  western  boundary  line 
•at  up  in  the  metes  and  bounds  description,  but  still  not  upon  the 
easement,  the  Board  should  so  interpret  the  disputed  provisions  of 
the  resolution. 

In  light  of  the  foregoing,  questions  1  and  2  in  your  request  are 
based  upon  the  assumption,  not  expressly  indicated  by  the  terms  of 
the  resoning  resolution  to  be  undisputed  fact,  that  the  Commission 
has  (1)  plainly  attempted  to  extinguish  an  easement  and  (2)  plainly 
required  the  ex*ection  and  maintenance  of  the  fence  within  the  bounds 
of  the  easement.  Co  the  basis  of  the  ambiguity  in  the  resolution, 
and  in  light  of  the  authorities  which  clothe  the  grant  of  reclassifi- 
cation with  a  presumption  of  validity,  the  Board  should  determine  that 
there  was  no  patent  violation  of  the  appellants*  property  rights  in 
the  eaaement.  For  that  reason,  it  becomes  unnecessary  to  advise  on 
your  third  inquiry  regarding  the  Board's  power  to  disapprove  the 
CoBE&ission  action* 


To:  Clerk,  Board  of  Supervisors 
ec}  Mayor* a  Office. 


Respectfully  submitted, 
CITY  ATTORHET* 


^:^33 


February  7,  1949 

SUBJECT  I      NOTICE  OP  SPECIAL  M'ETING  OP  TlIE  BOARD  NEED  NOT  BE 

PUBLISHED   IK  THE  OFFICIAL  NEWSPAPER,    CHARTER  SECTION  10 
INTERPKETKD.      ' 

Dear  Sin 

You  bare  requeited  an  opinion  ae  followai 

"In  a  former  opinion,  you  have  ruled  that  the 
proTiiiona  of  Section  10  of  the  Charter  do  not  require 
publication  of  the  enlend&r  and  journal  in  the  official 
nevepaper  as  ie  required  for  ordinanoee  in  accordance  with 
the  definition  of  the  term  * published %  In  Section  15  of 
the  charter. 

"Section  10  of  the  charter  provides  in  parti 

*Notice  of  any  special  meeting  shall  be 
published  at  least  twenty-four  hours  in 
advance  of  such  special  meeting.* 

"Is  it  your  opinion  that  notice  of  a  special  meeting 
must  be  published  in  the  ofllcial  newspaper  in  the  manner 
required  for  ordinances?" 

OPINICW 

The  opinion  to  which  you  refer,  dated  June  12,  1947,  is 
sppll cable  with  equal  force  to  the  next  to  the  last  sentence  of 
Section  10,  which  is  its  subject,  and  the  last  sentence  of  fection  10, 
which  is  your  subject  here.  It  states  as  follows! 

"I'.'here  the  words  'publish*  or  'published'  are  used 
there  is  no  requirement  that  there  be  a  publication 
in  the  official  city  and  ooxinty  newspaper  unless 
such  an  intent  is  manifested  in  the  use  of  these 
words." 

Your  inquiz^  is  therefore  answered  in  the  negative.   Please 
refer  to  the  opinion  of  June  12,  1947  for  further  discussion* 

Be speet fully  submitted. 


CITY  ATTORNEY 


Tot  Clerk,  Board  of  Supez^isors 

if 


/a;^3 


s/^ 


F«br\iary  8,   1949 

SUBJECT  I      VOTING   IN  VEETIHGS  OF  BOARD  OF  SUPERVISORS,    AUDIBLE, 
SEPARATE  MEASURES,    BORt)  ISSUES,    RECORDINO  VCTE. 

D«ar  Sin 

You  have  r«qvi«sted  an  opinion  aa  followat 

"Saetion  IS  proridaa  in  parti        ,  ' 

*Tha  ▼ote  on  all  ordinanoea  and 
raaolutiona  upon  eaoh  reading  ahall 
be  by  aye a  and  noes.  The  vote  by 
aye a  and  noes  on  all  me a sure a  ahall 
be  recorded  in  the  journal  of 
prooeedinga • * 

^Doea  thla  langua£^  contemplate  an  audible  vote? 
*Can  aeveral  mattera  be  voted  upon  at  one  tine? 

"cniy  ia  it  that  in  some  altuationa,  aa  in  connection 
vith  action  upon  bond  laauea,  the  City  Attorney's 
Office  Inalata  upon  a  separate  dlatlnct,  audible 
roll  call,  while  in  other  aitviationa  such  require- 
ment la  permitted  to  be  dlapenaed  with? 

"i:uat  a  aeparate  roll  call  be  ahown  in  connection 
with  eaoh  resolution  and  ordinance  recorded  in 
tlie  Jouimal  of  proceedings  and  doea  the  word 
tjneasiu'e'  include  motiona,  ao  as  to  require  a 
separate  roll  call  and  a  record  thereof  in  the 
journal,  in  connection  with  each  aiotion  wMch 
ia  adopted  by  the  Board?" 

opiinoN 

Any  accurate  method  of  indicating  ayes  and  noes  ao  that 
they  may  be  recorded  ia  auffioient. 

It  may  be  noted  that,  while  Article  IV,  section  15,  of  the 
Constitution  requires  the  vote  on  paaaa£;e  of  billa  to  be  "by  yeaa 
ind  naya",  the  rulea  of  the  Assembly  provide  for  such  vote  by 
"ayea  and  noea"  to  be  recorded  electrically  rather  than  viva  voce* 


#8. 


Several  ordinance*  and  resolutions  should  not  be  Toted  on  at 
one  time.  VVhile  aeotlon  13  does  not  use  the  word  "sei'arately***  as 
does  the  Constitution,  an  accurate  vote  should  eontemplate  a  separate 
vote.  The  only  occasions  I  have  noted  to  the  contrary  have  been  in 
the  postponement  of  tvo  or  more  related  matters  by  one  motioa* 

This  office  has  made  it  a  practice  to  require  "a  separata 
distinct,  audible  roll  call  in  action  on  bond  Issues"  because  this  is 
undoubtedly  the  best  procedure  (See  VcQuillin  i:unioipal  Corporation, 
2nd  ed.  Rev.  Vol.  2,  p.  651),  ajid,  on  accoimt  of  the  face  also,  that 
investments  in  our  bonds  are  frequently  made  by  persons  or  corporations 
outside  the  State  of  California,  who  may  be  accustomed  only  to  such 
procedure.   In  view  of  the  Journal  entry  of  ayes  and  noes  and  of  its 
approval,  we  have  no  doubt,  however,  of  the  legal  sufficiency  of  a  vote 
on  a  measure  by  announcement  of  the  chairman  without  objection  and  record 
by  the  Clerk  of  the  same  vote  on  a  measure  as  that  by  audible  roll  call 
and  audible  voting  response  individually  on  the  preceding  measure  referred 
to  by  the  chairman, 

A  separate  roll  call  must  be  shown  in  the  Joxumal  of  the  vote 
on  each  reading  of  an  ordinance  or  resolution.  Lotions  which  are  final 
action  in  themselves  should  be  acted  upon  and  the  action  recorded  in 

the  same  manner. 

You  are  advised  accordingly. 

Respectfully  submitted. 


CITY  ATTCRHEY 


Tot  Clerk,  Board  of  Supervisors 

ect  yayor 

WP 
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February  9,  1949 


SUBJECT  I        BOARD  OF  SOPERVIoORS  AKD  CLSM  Of  aOAiiD,    nHiiK  30UMD  BT 
PdOVIJlONd  0/  GliN^aAL  LAW, 

Dear  Sir: 

You  hart  requested  an  opinion  aa  follows: 

"Are  the  Board  end  the  Clerk  bound  by  the 
provisions  of  general  law  in  connection 
with  such  matters  as  are  not  regulated  , ' 
by  Charter  provision  or  ordinance?** 

OPINION 

The  City  end  County  of  3&n   Francisco  is  a  municipal 
corporation.  The  Board  of  Supervisors,  as  its  general  legislative 
body,  is  a  icunicipal  board,  the  procedure  and  functioning  of  which 
is  a  municipal  affair, 

.-^eet 

Kahn  v.  Sutro.  lU  Cal.  191  j 

San  Francisco  v.  Collins.  216  Cal,  187 »  191; 

People  T,  V.tlliamson.  135  Cal,  U.5. 

The  iioard  of  Supervisors  is  authorized  under  the  provisions 
of  ::ection  6^   of  Article  XI  of  the  Constitution,  providli\g  for  the 
contents  of  a  charter  for  a  city  or  city  and  county,  and  not  under 
section  5  of  Article  XI,  providing  for  a  board  under  county 
government. 

Laws  enacted  by  the  State  Legislature  to  provide  for  a 
xmiforH  systeo  of  coimty  or  municipal  government  do  not  thereby 
apply  to  the  City  and  Co\mty. 

That  this  is  trxoe  is  well  stated  in  iland  v,  Collins.  214 
Cal,  160,  174,  as  follows: 

"another  contention  of  petitioners  is  that  the 
provisions  of  the  new  charter  conflict  with  the 
general  law  of  the  state  establishing  a  uniform 
system  of  county  and  township  governirjent  (Jtats, 
1907,  p,  354,  as  emended).  The  same  contention 
was  made  against  the  freeholders*  charter  adopted 
by  the  city  and  county  of  Jan  Francisco  and 


"and  approved  by  the  legislature  January  26,  1899 
(Jtata.  1899,  P.  241).  In  pasoins  on  the 
contention,  this  court  held  that  it  i^as  too 
ODvious  for  question  or  argmient  that  the  general 
law  did  not  apply  to  the  city  ind   county  of  oan 
Francisco,  and  in  its  decision  the  court  used 
this  language :  *lt  is  contended  •  .  •  •  that  the 
law  (and  a  freeholders*  charter  adopted  us 
provided  for  in  the  Constitution  is  a  law  of  the 
highest  grade)  cannot  be  passed,  although  In 
pursuance  of  express  power  granted  by  the 
Constitution,  because  it  nay.  perhaps,  infringe 
upon  some  other  law.  The  rule  of  construction 
invoked  by  appellants  seeas  to  be  that  a  provision 
in  a  law  or  constitution  in  reference  to  a  parti- 
cular matter  is  inoperative  and  void  if  it  be 
inconsistent  with  the  general  provisions  of  said 
law  or  constitution.  The  direct  opposite  is 
the  true  construction  in  such  cases." 
(,.artin  v.  .lection  oocunrs. ,  126  Jol.  4^4,  411 
/58  Pac.  932,  93it7»   -ee»  also,  Fragley  v.  .helan, 
126  Cal.  3B3  /58  Pac.  92J7»)   -oe  also:  i.euter 
▼•  Board  of  Supervisors,  220  Cal.  314* 

i.owever,  state  laws  reapecting  .7iatters  of  state  concern 
have  effect  in  San  Francisco,  as  elsewhere  in  the  state,  except  as 
limited  by  the  provisions  of  the  constitution  authorizing  oan 
rrancisco  to  establish  its  own  government. 

This  is  well  illustrated  in  the  case  of  ;,ilkes  v.  uooth, 
44  C.A.  2d  393,  an  action  arising  under  the  Public  Lia&ility  nct  of 
1923.   liince  the  suppleaental  act  of  1931  provided  the  procedure  for 
the  filing  of  claiuis  thereunder,  the  question  arose  aa  to  v.hetlier 
this  state  procedvire  or  that  of  tlrie  Jan  TrniiCisco  charter  v.as 
controlling.   The  procedure  xinder  state  law  was  vroperly  heid  to 
control.   It  being  a  state  affair,  the  state  v/as  authorized  to  provide 
the  procedure  in  regard  thereto.   hen  cioni;,  it  must  be  followed. 
V.'hen  not  done,  any  local  procedure  would  be  applicable. 

Section  3  of  the  Charter  also  bears  on  your  inquiry.   It 
is  as  follows: 

";liere  a  procedure  for  the  exercising  of  any 
ri.'^ts  or  poviere  belonging  to  a  city,  or  a 
county,  or  a  city  and  covunty  is  provided  by 
statute  of  the  otate  of  California,  said 
procedure  shall  control  and  be  followed  unless 
a  different  procedure  is  provided  in,  or  by 
ordinance  enacted  under  authority  of,  this  charter." 


1^3 

On  this  subject,  Prof,  J,  C,  ftppln  states  in  30 
California  Law  lie  view  32$  as  follows: 

"This  matter  is  also  of  considerable  iinportance 
to  freeholder  charter  cities  in  view  of  the  H^ry 
corainon  presence  in  such  charters  of  provisions 
incorporating  /general  laws  Insofar  as  thoy  are 
not  inconsistent  with  othvr  provisions  of  3uch 
charters.  It  was  probably  not  the  intention  o£ 
the  framers  of  these  charters,  particularly  those 
of  larger  cities,  to  Incorporate  the  provisions 
of  the  Municipal  Corporation  Bill  •  a* law  generally 
understood  to  be  applicable  only  to  cities  incor- 
porating under  the  Bill.  let  in  two  Ci«ses  these 
general  incorporating  provisions  were  held  to  have 
that  effect.  Assuming  the  correctness  of  these 
cases,  difficult  problems  arise  as  to  which  ;':unicipal 
Corporation  Dill  charter  is  Incorporated  •  •  • 
because  of  the  lack  of  adequate  discussion  in  these 
cases,  the  problem  cannot  be  deeded  to  be  settled  at 
this  time." 

The  sanie  question  arises  in  3an  Francisco  as  to  the  law 
dvtablishing  a  vuiifora  system  of  coxmty  govemLient.   It  lias  been 
held,  as  stated  above,  tiiat  this  act  does  not  apply  to  ^an  i^'rancisco 
(Rand  v.  Collins,  214  Cal.  I6d,  174;  :lartln  v.  election  Conunrs., 
126  Cal.  404,  411):  but  the  question,  under  section  3  of  the  ch;irter, 
is  to  what  extent  is  the  law  thereby  made  applicable  to  ^an  Francisco. 

Procedural  law  of  the  state,  provided  for  the  exercise 
by  cities  or  counties  of  any  rijiit  or  power  of  the  City  and  Cyunty, 
applies  to  the  City  and  County,  unless  a  diffvz*ent  procedure  is 
provided  by  charter  or  ordinance. 

(Section  3,  Charter) 

Kennedy  v,  i'.oss.  23  Cal.  2d  560. 

This  does  not  mean  that  attempt  is  to  be  made  to  dovetail 
into  the  procedure  provided  for  the  fimctloning  of  a  city  and 
county  board  of  supervisors  or  its  clerk,  details  of  state  law 
relatin;?;  to  the  functioning  of  a  county  board  or  clerk,  but  v,here 
procedure  for  the  doing  of  an  act  is  not  provided  locally  and  is 
provided  by  state  law  that  procedure  should  be  followed. 

In  conclusion,  you  are  advl:>ed  that  the  Clerk  ind  the 
^oard  are  bound  by  .louerai  law  in  counection  with  auch  ratters  ctS 


ik 


are  not  re^julated  by  charter  or  ordinance*  If  th»  matter  pending 
Is  a  giuniclpal  sffalrt  the  procedure  provided  by  state  law  applies,, 
in  the  abgence  of  a  pertinent  provision  of  chai^;er  or  ordinance^. 
If  the  n-.atter  is  one  of  state  concern  pria.'irily.  the  applicable 
state  1:::'V  applies  rer;ardles3  of  an  exigtin.g  charter  or  ordinance^, 
provision  to  the  contraryu 

From  the  foregoing  statement,  It  seems  clear  that  the 
difficulty  in  arriving  at  a  correct  procedure  in  ajny  instance 
does  not  arise  from  differences  in  statement  of  principles  but  in 
their  application.  Opinions  should  preferably  be  given,  in  response 
to  specific  requests* 

You  hay©  recently  subaltted  an  Inquiry  respecting  the 
oeaning  of  .eetion  3  of  the  Charter*  I  trust  that  this  inquiry 
is  fully  ansvferad  in  the  foregoing  discussion*  If  a  further  reqxiest 
becomes  necessary  on  the  subject,  I  will  be  pleased  to  respond  to  a 
specific  Inquiry. 

Hespectfully  submitted, 


CITT  .HTTC:iNSy 


To:  Clerk  of  Board  of  ^iupenrisors 
cc:  Mayor 


^?^^L 


February  10,   1949 


iL^A.^Trf^rr  c?  tity  ?la].:;i:'.':  u:;r::H  tjie  pr.3'/i3ioi:s  o? 

LT.rTir.i:  llG.l  C?  the    "ilARTRR 

Centle.T.«n} 

T>il«  will  acknowledge  receipt  of  your  recent  r«que»t  for 
an  opinion  as  followii 

"At  your  earliest  oonvenlence,  will  you  kindly 
advise  -ie  at  to  the  roflpouaibllitles  of  the 
TJoard  of  Supervisors  with  respect  to  the 
provisions  of  Section  116,1  of  the  Cliarter. 

The  first  parap;raph  of  said  section  provides 
that,  before  adoption  by  tlie  Board,  certain 
lefialation  shall  be  referred  to  the 
•  epartwent  of  City  Planning  and  a  reoort  rendered 
thereon  rej.ardlnf,  eonfomlty  of  the  niattor 
involved  to  the  .aster  Plan,  Py  whoa  should  such 
referral  be  ::ade  -  the  departiient  which  originates 
the  legislation,  or  the  'ioard  of  Supervisors? 

■  In  connection  with  the  sa^e  section,  it  is  the 
current  practice  of  ori.inatiog  de?ar tirtents  to 
include  ss  an  Integral  part  of  proposed  leri«l*tion, 
a  atatc-Tient  to  the  followlnr  effecti   'As  reported 
under  date  of  January  f«,  1949,  this  project  Is  in 
conformity  with  the  -aster  ?lsn, »   Is  raid  lanruare 
properly  a  part  of  the  substantive  leiTislation,  or 
r^y  it  be  dispensed  with,  and  reliance  placed  on  the 
repart  filed  with  the  Board  of  Supervisors  and  the 
Controller  as  evidence  o£   ccxpllarice  with  the 
.orovlslous  of  said  section?'' 


»« 


Cection  lie.l  of  the  Charter  reads  as  follows » 

"IvO  ordinance  or  resolution  which  deals  with  the 
acquisition,  axtensioii,  widenini?,  narrowln?,, 
renoval,  relocation,  vacation,  abandonment,  sale, 
or  ehan,,e  in  t>ie  use  of  any  public  way,  transpor- 
tation route,  ground,  oDen  s'>aee,  bulldlnf,  or 
structure,  ti.e  subject  rjitter  of  which  has  not  been 
previously  reported  on  by  the  department  of  city 
plannlnf  In  accordance  with  the  provisions  of 
sections  69,  69.1,  72  or  116.1  of  this  c^iarter,  shall 


i'2. 


be  adopted  by  the  board  of  supArvlsors  unlet! 
and  ixntll  such  ordinance  or  resolution  shall 
hjive  firet  been  referred  to  the  departnent 
of  city  plennlnj^  end  a  report  rendered  thereon 
re'ardinr  conformity  of  the  -atter  Involved 
to  the  naeter  plan.   If  c^nforcity  does  not 
exist  the  report  shall  rive  the  T^ertleulars  of 
the  difference  between  the  proposal  and  the 
naster  plan. 

"It  ehall  be  the  duty  of  the  departrrent  of  city 
planning;  to  render  its  report  in  writing  upon 
any  ordinance  or  resolution  to  the  board  of 
suoervlsora  and  to  the  controller  within  tbttty 
days  after  the  date  of  such  referral  unless  a 
lonrer  ;^erlod  is  -ranted  by  the  board  of  super- 
visors,  "allure  of  the  department  of  city 
plannln;>  to  render  any  such  report  in  such  tlae 
a^all  be  deened  equivalent  to  a  report •** 

Hils  charter  urovision  wl-en  read  as  a  whole,  as  it  xust 
be,  clearly  It-pIIcs  that  the  ^^o?rd  of  ^'uoeryisors  must  first  refer 
any  ordinance  or  resolution  therein  referred  to  the  department 
of  City  Plannini.3,  for  a  report  retard' ng  ccnformity  to  the  'aster 
P^  an,  before  beln^;  adopted  by  the  Board  of  upervlsors.  This 
interpretation  is  farther  substantiated  by  the  express  requirement 
01  the  Cj\artcr  that  the  -  epartnent  of  City  ''lannia;;  ciiall  render 
its  report  in  writing  upon  any  ordlzuinoe  or  resolution  to  tlie 
->oard  "•*'   ■  u">erviscrs. 

Tiie  lanf:uar:e  you  say  Is  sotnet ijr.es  included  In  proposed 
le.Tislation  that  the  1-  Islatlon  "la  in  conformity  to  the  !  aster 
Plan'*  neither  adds  to  nor  detracts  from  the  le^i'lslation.   It  rsay 
properly  be  eliminated  as*  in  fact,  the  clJU7ter  requirenient 
is  for  a  written  report, or  the  equivalent  thereto,  from  the 
Uopartnient  J  City  Planning,  that  the  proposed  leNjlslatlon  is  In 
cnnrormlty  to  the  :  aster  Plan. 

You  are  thus  aovised  in  connection  with  your  Inquiries 
as  subnitted. 

•'.eapeotfully  subnitted 


CITY  ATTcaU'EY 


Toi  ^lerk,  roard  of  rujervisors 
CO  I  .  ayor 

.  *,*  rt 


/ 
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ftbruar/  11 «  1949 

SUBJLCTt      RESOLUTION  URGING  CALIPOKNIA   CONORiiS  J4EN  TO 
SU?POxiT  FiiDEHAL  ACTION  TO   PitZiiErtVK  AS   PAvlK 
THL  OKiJ   R^iAINING  LAHGt:  STANJ   Ut    3U0AA  FlNaS, 
LOCATi:0  IN  TUOLUKN£  COINIT,    POWLR  OK  BOArlD 
Of  SUPiiiWISO-^  TO  C0K3IDER, 

Gentlemen: 

Tou  haY«  request  Ad  an  opinion  as  to  tht  pow^^r  of  the  Board 
of  Supei-Yisors  to  consider  a  resolution  (File  Ho.  3736)  urging  our 
California  Senators,  San  Francisco's  Congressmen  and  other  Congress- 
sen  of  the  State  to  support  current  action  through  the  Secretary  of 
Apiculture  to  preserve  from  destruction,  and  as  a  park  for  the 
benefit  of  the  public  a  stand  of  giant  su^ar  pine  trees  located  in 
Tuolumne  County,  California,  The  stand  is  said  to  be  about  3,000 
acres  in  extent  and  to  be  the  last  great  one  x*enaining  In  the  entir« 
world • 

OPINION 

The  purpose  of  the  resolution  to  vhich  you  refer  is  clearly 
a  public  one  haying  relation  to  the  welfare  of  San  Francisco,  both  as 
a  municipality  and  as  a  govenuaental  xinit  of  the  State. 

Sinllar  questions  were  more  importantly  inrolred  1b  the 
opinion  giren  to  your  board  last  year  relating  to  the  proposed  bond 
issue  to  assist  the  state  in  the  purchase  of  the  Butano  Forest  area* 

The  fact  that  the  sugar  pine  stand  la  Tuolumne  County  is 
in  a  more  distant  part  of  the  State  bears  on  policy,  not  legality. 
The  Camp  Mather  recreation  area  of  San  Francisco,  located  in  this 
vicinity  and  lon^  supported  by  the  city  and  county,  comes  to  mind 
in  this  connection. 

Tou  are  advised  that  the  subjeet  resoluti^  is  well  within 
the  power  of  the  Board  of  Supervisors. 

Respectfully  submitted, 

J.HJI  J.  ©•iO'JLi; 

City  Attorney 

To:  6oaz*d  of  Supervisors 
Attn:  John  A*  McQrath 

VP 
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February  16,  1949 

CHANGE  FROM  ANGLE  PARKING  TO  PARALLEL  PARKING  CANNOT  BE  iVJlDE  WITHOUT 
AUTHORIZATION  OF   POLICE  COMI-IISSION  AND  BOARD  OF   SUPERVISORS:   ANGLE 
PARKING  CANNOT  BE  PEItMITTED  VaTJIOUT  SIMLAH  ACTION, 

Dear  Sir: 

This  offict  is  in  receipt  of  jour  request  for  an  opinion  reading 
as  follows: 

"The  Police  Commission  by  formal  action  desi^ated  Irring 
Street  from  7th  to  10th  Avenues,  and  from  19th  to  26th 
Avenues,  together  with  a  portion  of  9th  Avenue  and  Judah 
Street,  as  parking  meter  lone  #15*  The  Board  of  Supervisors 
adoptea  a  resolution  fixing  the  denomination  of  coins  to  be 
used  in  meters  in  that  sone  and  designating  the  hours  during 
which  the  meters  would  be  effective. 

"In  accordance  with  those  two  actions,  the  Traffic  Engineer- 
ing Bureau  of  the  Department  of  Public  Works  working  with 
representatives  of  the  Police  Department  laid  out  parking 
meter  stalls  along  Irving  Street,  and  in  doing  so  provided 
for  parallel  parking.   It  has  been  brought  to  our  attention 
that  certain  sections  of  Ix*ving  Street  included  in  parking 
meter  zone  #15  have  been  u^ed  by  the  public  for  diagonal 
rather  than  parallel  parking.  Specifically,  this  office  is 
advised  that  diagonal  parking  has  been  customary  on  both 
sides  of  Irving  Street  between  9th  and  10th  Avenues  although 
there  has  been  no  traffic  striping  designating  the  area  for 
either  parallel  or  diagonal  parking;  the  south  side  of 
Irving  Street  from  19th  to  22nd  Avenues  has  been  striped  for 
diagonal  parking  and  has  been  so  used,  but  parallel  parking 
has  been  the  custom  on  the  north  side  of  the  street  in  that 
az^a;  both  sides  of  Irving  Street  between  22nd  and  23rd 
Avenues  have  been  striped  for  parallel  parking,  but  generally 
cars  have  been  parked  diagonally  on  the  south  side  of  Irving 
Street  in  that  one  block  area;  there  has  been  no  strlpinz 
indicating  the  type  of  parking  permitted  between  23rd  ana 
26th  Avenues,  but  the  custom  has  been  for  cars  to  be  parked 
at  an  angle  on,  both  sides  of  the  street  in  those  three  blocks. 
In  all  cases  mentioned  the  custom  of  diagonal  or  angle 
parking  extends  back  beyond  June,  1943, 

"Will  you  please  advise  this  office  as  to  whether  the  parking 
meter  plans,  calling  for  parallel  parking  on  both  sides  of 
Irving  Street  from  yth  to  10th  Avenues  and  from  19th  to  26th 
Avenues,  are  in  accordance  with  the  local  parking  laws.  Also 
as  to  whether  there  woiild  need  to  be  further  action  bv  the 
Board  of  Supervisors  to  (a)  provide  for  diagonal  parking  in 
those  blocks  where  diagonal  parking  has  been  customary  as 
indicated  above,  and  (b)  to  make  effective  parallel  parking 
on  both  sides  of  Irving  Street  in  parking  meter  sone  ^15*" 
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OPINION 

Ordinanea  No.  5013  amending  Section  55,  Article  3,  Chapter 
II  (Traffic  Code),  Part  II,  of  the  San  Francisco  Municipal  Code 
as  it  now  reads  vas  adopted  \>y  the  Board  of  Supervisors  on  J\me  7$ 
1948*  It  was  approved  by  the  fteyor  on  June  8,  1948  and  beeaae 
effective  on  July  8,  194^*  It  reads  as  follows: 

"Section  1,  Section  55,  Article  3,  Chapter  II,  (Traffic 
Code),  Part  II  of  the  San  Francisco  Municipal  Code,  is 
hereby  amended  to  read  as  follows: 

"Sec.  55.  Angle  Parking,  Subject  to  the  approval  of  the 
Board  of  Supervisors  by  resolution,  the  Police  Commission 
is  hereby  authorized  to  determine  upon  what  streets  angle 
parking  shall  be  permitted  or  discontinued  and  to  indicate 
such  places  by  the  placing  of  white  lines  upon  the  surface 
of  the  roadway  to  indicate  the  proper  angle  for  parking* 
Such  determinations  shall  be  made  as  will  promote  uniformly 
efficient  and  safe  use  of  such  streets  for  public  street 
purposes." 

You  will  note  that  the  foregoing  ordinance  provides  that  the 
Police  Commission  is  authorised  to  determine  upon  what  streets  angle 
parking  shall  be  permitted  or  discontinued,  subject,  however,  to  the 
approval  of  the  Board  of  Supervisors  by  resolution.  This  means  that 
the  Police  Commiasion  may  permit  or  discontinue  angle  parking  but 
that  before  granting  permission  or  before  discontinuing  the  right  to 
park  on  an  angle  basis,  action  must  be  taken  by  the  Board  of  Super- 
visors by  resolution.  The  net  effect  is  that  there  must  be  two 
resolutions  passed  in  order  to  legally  permit  or  discontiniM  angle 
parking,  that  is,  one  by  the  Police  Commission  and  one  by  the  Board 
of  Supervisors. 

Section  55  aforesaid  is  plain,  clear  and  uoiambiguous  and  is  there- 
fore not  subject  to  unusual  construction.  The  fact  that  this  ordinance 
is  not  restricted  or  limited  to  angle  parking  created  by  official 
action  indicates  that  it  was  intended  to  be  based  upon  custom  and 
usage  as  of  its  effective  date.  No  other  sound  and  reasonable  conclu- 
sion  is  possible.  This  ordinance  being  special  in  nature  is  superior 
to  the  general  parking  meter  ordinance. 

An  investigation  appears  to  have  been  made  in  this  case  to  deter- 
mine the  exact  condition  which  existed  at  the  time  of  the  effective 
date  of  the  ordinance,  that  is,  v^ether  angle  parking  existed  or 
parallel  parking  existed.  The  plans  shoxild  be  redrawn  in  accordance 
with  the  conditions  vrtiich  existed  at  the  time  of  the  effective  date. 
The  fact  that  stripes  did  or  did  not  exist  is  imnaterial  and  in- 
consequential. The  only  manner  by  which  perking  can  be  changed  from 
an  angle  to  a  parallel  basis  is  through  official  action  by  resolution 
of  both  boards  as  I  have  previously  Indicated. 

In  view  of  the  importance  of  angle  parking  to  merchants  in 
outlying  districts,  one  can  readily  see  why  the  Board  of  Superviso^t 
desired  to  maintain  control  of  the  angle  parking  situation* 
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For  nan/  years  prior  to  tht  passage  of  the  ordinance  In  question, 
representatives  of  the  Police  Department,  without  any  notice  to  anyone, 
completely  changed  entire  business  areas.  That  such  action  without 
notice  resulted  In  the  enactment  of  the  ordinance  Is  without  question 
since  such  action  was  obviously  imfalr.  The  fact  that  It  Is  necessary 
to  make  an  Investigation  and  to  determine  the  conditions  existing  at 
the  time  of  the  effective  date  of  the  ordinance  Is  not  unusual. 

In 

Kennedy  t.  Ross.  2d  Cal.  (2d)  563, 

In  a  case  Involving  San  Francisco  Charter  powers,  the  Court  held  that 
the  new  Charter  continued  the  powers  and  duties  of  the  various  depart- 
ments as  established  prior  to  the  adoption  of  the  new  Charter  except 
as  otherwise  provided,  so  that  in  many  Instances  It  now  becomes 
necessary  to  determine  what  the  powers  and  duties  weire  prior  to  the 
advent  of  the  new  Charter.  This  Is  a  factual  situation  in  many 
Instances;  therefore  an  Investigation  Is  required.  This  Is  comparable 
to  the  present  case  where  it  Is  now  the  duty  of  the  Traffic  Engineering 
Bureau  of  the  Department  of  Public  Works,  working  with  representatives 
of  the  Police  Department,  to  ascertain  and  determine  whether  angle 
or  parallel  parking  existed  at  the  time  of  the  effective  date  of  the 
ordinance.  Moreover,  it  is  certain  that  the  Board  of  Supervisors 
had  In  mind  that  it  would  be  almost  Impossible  in  each  Instance  to 
trace  ancient  and  antiquated  records  to  determine  whether  angle 
parking  was  officially  authorized  or  not* 

In  view  of  the  foregoing,  it  is  my  opinion  that: 

(a)  The  present  parking  meter  plans  calling  for  parallel  park- 
ing where  angle  parking  existed  prior  to  the  effective  date  of  the 
ordinance  are  not  in  accordance  with  the  law  and  can  not  be  used; 

(b)  It  is  not  necessary  to  take  any  action  either  by  the  Board 
of  Supervisors  or  the  Police  Commission  to  provide  for  angle  parking 
where  angle  parking  has  been  usual  and  cu«tomaz7  prior  to  the  effec- 
tive date  of  the  ordinance. 

(c)  It  would  be  necessary  to  have  action  taken  by  the  Board  of 
Supervisors  and  the  Police  Commission  to  oiake  parallel  parking  effec- 
tive where  angle  parking  existed  on  the  effective  date  of  the  ordin- 
ance. 

Respectfully  submitted, 

JKO.  J.  0« TOOLS 
CITI  ATTORNET 

To]  Chief  AdminlstratlTe  Officer 
VAO 
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rtbruary  21,   1949 

iUBJ-CTi      hMktlC   PAiJCj   RE  DSLDIKC   FitortRTI  TO  STATE   ?A'^ 
CO?^>'.i:.;ION    iO   FARTICIPATi;  JM   STAIE  FUNDS  \iUQi/'i 
PAOruSED  S^Uktt  b ILL  NO.  237   (1949  Session  of 
Statt  L«£i»l«ttir«}. 

Gentlemen  1 

We  bave  your  requeat  for  an  opinion  aa  follows t 

"I  have  been  r«Hueeted  b/  the  County.  State  and 
Rational  Affaire  Committee  to  eonrnunicate  vlth 
you  for  the  purpose  of  obtaining  a  written  opinion 
~ 1th  respect  to  the  legal  right  of  the  city  to 
deed  the  Aquatic  Park  property,  or  certain  por- 
tiona  thereof,  to  the  State* 

"The  Committee  has  been  inforsed  that  the  Aquatic 
Park  property,  or  certain  portions  thereof  had 
been  deeded  to  the  city  by  the  Panaaa  Pacific 
International  Exposition  for  recreation  purposes, 
and  the  question  arises  whether  such  property  in 
Yiew  of  the  purpoee  for  >^ich  it  was  given  to  the 
city,  can  legally  be  deeded  to  the  State  in  order 
to  participate  in  the  benefits  of  the  proposed  till 
now  before  the  State  Legislature  which  will  appro- 
priate vl$|000,000.00  for  the  developaent  of  teach 
Parks,  yoirinas  and  Aquatic  Parka." 

OPINIOM 

In  considerinf  your  request,  it  was  necessary  to  consult 
with  the  Keul  Lstate  Departaent  relttiTe  to  the  acquisition  of  the 
parcels  of  property  which  constitute  Aquatic  Park.   From  the  records 
of  that  department,  the  propertias  were  not  acquired  fron  the  Fanama 
Pacific  International  Exposition  for  any  particular  purpose  but, 
rathar,  the  City  purchased  the  propertiea  froa  seyeral  owners  in- 
cluding the  State  of  California. 

Parcel  XI  purchased  froa  the  State  has  a  restriction  to 
the  effect  that  the  title  i«  not  transferable  but  in  the  event  the 
parcel  is  re-tronsf erred  to  the  State,  the  restriction  is  of  no 
import*  No  other  restrictions  againat  transfer,  reversionary 
interests  or  trust  agreements  appear  in  the  records  of  the  Real 
Estate  DspartBont. 

Therefore,  in  the  absence  of  any  restrictions  in  the 
records  of  the  Heal  Kstats  Department  and  after  considerine:  both 


#2 

S«otlon  4l*l  of  th*  Charter  and  proposed  Senate  Lill  No*  237t 
this  ofric*  !•  of  th«  opinioQ  that  tha  px^opartiaa  now  con- 
atitutinf.  the  Aquatic  Park  may  bacon*  tha  prope  ty  of  tha 
3tata  Park  CoiMBis^lon  for  tha  pvrposta  aa  proTidad  imder  tha 
tarsa  of  proposed  Senata  Bill  Bo.  237* 

Racpsetfullj  subalttad, 

JOHK  J.  0*70CL3 
City  Attornay^ 

To:     Board  of  3uperYisora 

Attn:  Xr.  John  1.  XcGrath 


CVD 
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February  21,    1949 

SUBJECT  I      RECONSIDERATION  OF  BILI.  01?    PROPOSAL  DY  BOARD  OF 

SUPEHVI5CHS  AITER   VETO   BY  MAYOR,    CHARTEH   SECTION    14 

G«ntlein«ni 

You  hAva  requested  an  opinion  aa  followei 

"On  Monday,  February  21»  1949,  the  Board  of 
SuperTlaors  will  have  before  it  for  its  oonBlderation 
File  No,  ."5612,  'authorlBlnG  the  Tax  Collector  to  sell  at 
public  auction  property  deeded  to  the  State  for  non-payment 
of  delinquent  taxes**   This  proposed  resolution  was  vetoed 
and  disapproved  by  His  Honoy  the  Kayor,  on  February  4,  1949, 

"Section  14  of  the  Charter  provides  in  part,  as 
follows  t 

•The  Board  of  Supervisors  may  reconsider  any 
resolution  or  ordinance  vetoed  or  disapproved, 
or  any  separate  appropriation  item  voted  or 
reduced  by  the  mayor,  and  if,  after  such 
reconsideration,  two-thirds  of  all  the  members 
of  the  board  shall  vote  in  favor  of  passage 
thereof,  it  shall  become  effective  notwithstand- 
ing the  mayor's  veto.  If  a  lart,-er  vote  ia 
required  for  the  adoption  of  a  measure  by  the 
provisions  of  this  charter,  such  larger  vote 
shall  be  required  to  overcome  the  veto  of  the 
mayor.   The  vote  of  reconsideration  of  each 
such  vetoed  resolution,  ordinance  or  separate 
appropriation  item  therein  shall  be  taken  at 
the  convenience  of  the  board.   If  the  ordinance, 
resolution  or  separate  appropriation  item  is  not 
passed  over  the  mayor's  veto  within  thirty  days, 
the  measure  or  item  shall  be  lost.' 

"Will  you  please  respond  to  the  following  questions 
prior  to  the  time  fixed  for  consideration  of  this  matter  (  2  p.m. 


next  Monday) I 


"I,  Does  •reconsider'  as  used  in  the  foregoing 
chfiirter  provision  mean  reconsider  as  that 
term  is  generally  understood  in  parliaaientary 
law,  and  does  it  mean  that  that  procedure 
provided  by  authorities  on  parliamentary  law 
in  connection  with  a  motion  to  ro consider 
must  be  followed  in  those  cases  where  the 
Board  decides  to  reconsider  the  mayor's  veto 
of  a  particulco*  measvu^eT 
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"If  BO,   how  1«  the  time  r«qulz>«a«nt,  px>«8eribed 
in  eonneetion  with  the  ptrll&inentary  motion  to 
reeoneider  complied  withT 

"8.  Doet  the  word  *reeoniider*  ae  used  in  the 

charter  proYleione  set  forth  above  contemplate 

reconsideration  in  the  general  and  ordinary 
accepted  sense  of  the  termT 

"3.  Referring;  to  the  particular  language'  'if,  after 
such  reconsideration,  two-thirds  of  all  the 
members  of  the  board  shall  vote  in  favor  of 
passage  thereof,  it  shall  become  effective 
notwithstanding  the  mayor's  veto,'  does  this 
mean,  assuming  it  were  the  Board's  desire  and 
intention  to  over-ride  the  mayor's  veto,  that 
the  measure  under  reconsideration  would  have  to 
acain  be  adopted  or  passsd  and,  if  so,  will  you 
please  recite  the  procedural  details  necessary 
in  connection  with  suoh  a  proposed  action? 

"It  will  be  a:^preclated  if  we  may  have  your  x^esponse  to  these 
particular  questions  and  your  opinion  and  advice  in  connection  with 
the  subject,  generally,  prior  to  tke  time  that  measure  heretofore 
referred  to  is  taken  up  by  the  Board  next  Ifonday." 

OPITTIOH 

1.  The  word  "reconsider",  as  used  in  the  charter  parajpraph 
above  quoted  means  merely  to  consider  again.  The  Board  considers  a 
eeasure  on  first  and  second  passafre  and,  after  veto,  the  Board  is 
•mpowered  by  Teotion  14  to  consider  the  measure  again. 

Two  cases,  I^ake  v.  Ocean  City,  62  N.J.L.  160,  and  Cakley  v. 
Atlantic  ritj,   65  K.J.L.  127,  130  are  informative  on  this  subject. 
These  eases  state  as  follows! 

"By  the  return  it  appears  that  the  ordinance, 
after  its  final  passage  by  city  council,  was 
vetoed  by  the  mayor  and  thereafter  was  adopted 
over  the  mayor's  veto  by  a  vote  of  five  to  one. 
This  re-adoption  is  said  by  the  prosecutor  to  be 
inefficacious  because  the  statute,  from  which 
Ocean  City  derives  its  organic  law,  provides  that 
after  the  veto  of  an  ordl  lanoa  it  shall  be 
reconsidered,  'and  if,  on  reconsideration,  it 
shall  pass  the  co  mon  council  by  a  vote  of  two- 
thirds,  it  shall  take  effect  notwithstanding  suoh 
objection.*  The  argument  upon  thia  point  is  thus 
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"•taUd  by  eounaeli   »The  reconsldaratlon  of 
an  ordlnanct  makes  It  of  no  affeet,  and  at  If 
It  had  navar  baan  put  upon  Its  paaaagaj  and  It  must 
ba  taken  up  da  novo  and  read  and  oonsldarad  anew, 
accordingly.'  This  eonBtruotlon  of  the  statutory 
law  arises  from  and  la  based  upon  the  effect  given 
by  parliamentary  usaj^e  to  a  vote  » to  reconsider. 
This  use  of  this  word  la  highly  artificial,  and  the 
radical  effect  given  to  the  parliaaiental  proceeding 
la  doubtlessly  due  to  the  withdrawal  of  support 
froM  a  measure  by  one  of  its  previous  supporters 
leading  to  a  voluntary  recall  of  the  entire  measure. 
There  is  nothing  to  lead  to  the  importation  of  this 
sirnifioanoa  Into  the  construction  of  a  atatute 
dealing  with  the  oompulaory  return  of  an  ordinance 
under  the  veto  power.  The  rule  for  atatutory  con- 
atructlon  is  to  give  to  worda  their  ordinary 
rather  than  their  extraordinary  meaning,  unless 
constrained  by  tha  context.  To  consider  weana 
«to  think  with  care»  upon  a  matter,  hence  reconald- 
eration  means  thinking  again  upon  it  with  care. 
All  that  the  context  auggeats  is  that  the  occasion 
will  direct  the  care  according  to  the  natxire  of  the 
objections  to  the  measure.  The  mode  of  this  axerolae 
of  cara  is  neither  prescribed  nor  implied,  so  that 
there  la  nothing  that  co  pela  a  re-introduction 
of  tha  ordinance  or  that  prevents  ita  repasaaga  as 
it  atood  after  ita  firat  and  second  reading,  aa  was 
done  in  the  present  oaae,** 

Lake  v.  Ocean  City,  62  N.J.L.  160 

"The  matter  had  been  oonaldered  by  the  adoption 
of  the  ordinance!  the  veto  had  been  received,  and 
the  mayor's  objeotiona  ordered  entered.   It  then 
took  up  the  matter  and  discussed  it,  and  then  by 
the  requisite  vote  resolved  that  the  ordinanoa 
atand,  the  mayor*  •  •objectione  to  the  conl^rary 
notwithatandlng.'   Thia  was  a  reconsideration  of 
the  matter,  and  the  only  resolution  or  motion 
necessary  was  that  the  ordinance  pass  or  stand, 
notwithstanding  the  objeotiona  of  the  mayor.  Thia, 
I  think,  la  the  usage  customary  in  all  legislative 
bodies  acting  under  similar  atatutory  proviaiona. 
The  resolution  or  motion  need  not  in  terms  deolare 
that  the  body  proceed  to  reconaldar  the  measure. 
It  need  only  to  be  taken  up  and  ecnaidered  ar.sln 
alter  tha  veto  has  been  received,. 
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"Besides*  It  has  been  held  In  this  court  that 
this  term  'reconsider*  in  a  statute  ol  this  charao* 
ter  is  not  £;lven  the  artificial  meaning  wliich  it 
may  have  acquired  in  stri-^t  parliarnentary  proceed- 
ings, but  only  the  ordinary  meaning  which  is  to 
think  or  consider  the  siatter  over  again  for  the 
purpose  of  parsing  upon  t'ne  matter  asoasuaocpsxkxxjba* 
*dx*:C>:«PSS>*9u?9dc30©?ibck3ctx^^  on  such 

second  consideration. 

Oakley  v,  Atlentio  City.  65  N.J.L,  127,  130. 

Action  on  first  paesa£e,  second  passage  and  raseafe  notwith* 
standing  veto  are  steps  in  the  legislative  process  and  should  normally 
be  placed  on  the  calendar  as  such  in  the  sane  manner*  The  answer  to 
your  question  Ho.  1  is  in  the  negative* 

2.  Your  second  question  is  annweveJ  affirmatively. 
"Reconsider",  as  here  used*  means  merely,  to  consider  the  ir.saaure  at.*ain, 
with  the  benefit  of  the  Nlayor's  written  objections  referred  to  in  the 
preceding  paragraph  of  the  charter,  and  with  the  limitations  provided 
in  the  charter.  The  llnltations  are  as  follotai  The  neasure  cannot 
be  amended.   This  follows  from  the  fact  that  the  vote  must  be  upon  the 
measure  (or  appropriation  item)  which  the  Board  has  passed  eerlier  and 
the  Mayor  has  vetoed.  This  does  not  prevent  other  parlienentary  action. 
The  time  limitation  is  thirty  days  from  receipt  of  the  i'ayor's  veto 
after  which  time  passage  of  the  neasure,  on  consideration  after  veto 
under  Section  14,  would  be  Without  effect. 

9*  As  to  your  thlird  question,  the  proposition  before  the 
Board  is  the  measure  which  the  Vayor  has  returned  to  the  Board  with  his 
objections.  The  veto  of  the  y-ayor  requires  that  the  Board  pass  the 
measure  again  within  thirty  days  if  the  measure  is  to  become  effective* 
The  action  of  the  Board  is  a  type  of  final  passage*  (See  Legislative 
Ppocedure  ox^inanoe). 

The  manner  of  putting  the  question  in  present  usage,  "Shall 
the  subject  moasure  become  effective  notwithstanding  the  .Vayor's 
veto?"  is  clear  and  legally  sufficient. 

It  would  be  entirely  sufficient  also  if  the  measure  were 
presented  for  vote  "on  passage  after  veto  by  the  r'ayor"  or  "on 
passage  notwithstanding  the  I/ayor's  veto".  An  ordinance,  for  instance, 
would  then  be  Calendared  with  its  caption,  file  and  ordinance  number 
designations  as  presently  used  and  then  "Question  on  passage  for  second 
reading",  "Question  on  final  passage"  or  "Question  on  passage  notwith- 
standing the  k'ayor'a  veto",  as  the  case  might  be.  The  cases  on  this 
subject  are  those  of  other  states  or  the  United  States  and  are  sojiewhat 
&t  variance. 
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In  Roeeri  v.  City  of  f'endota,  200  111,  App.  254,  tha  fact* 
wara  as  followai  Tha  I/ayor,  who  also  presided  over  tha  council  of 
aldermen  vetoed  an  ordinance  and  x^turnad  It  to  the  council.  A  motion 
waa  made  to  reconalder.  The  Mayor  declared  It  out  of  order.  The 
nover  appealed.  The  V.ajor  refused  to  entertain  the  a'peal  and  atatad 
that,  If  the  council  wished  to  pass  tha  ordinance,  "the  proper  motion 
was  that  the  ordinance  b«  passed  notwithstanding  the  -ayor'a  veto." 
Such  motion  was  then  made  and  carried  and  the  question  before  the 
court  was  whether  the  ordinance  could  be  passed  without  a  oiotlon  to 
i^oonslder  being  first  passed*  *  ' 

The  court  answered  this  question  affirmatively.   It  said  that 
from  a  atr  Ictly  pjirllaBientary  standpoint  such  a  motion  was  proper, 
but  that  to  reconsider  did  not  require  a  forr.al  vote.   It  stated  that 
"the  true  rule  to  be  followed  by  the  courts  In  construlnr  such  action 
was  stated  In  Lake  v.  City  of  Ocean  City,  62  N.J.L.  160,  "and  i^akley  ▼• 
City  of  Atlantic  City,  65  N.J.L.  127,"  both  of  which  cases  are  quoted 
at  length  in  this  opinion. 

Cur  charter  does  not  make  a  certain  form  of  action  vital  la 
this  res^ard.  The  words  "the  vote  of  reconsideration"  nay  bo  taken  to 
mean  either  "the  vote  for  reconsideration"  or  "the  vote  on  reconsider- 
ation".  I  believe  tha  latter,  which  Is  slrply  a  vote  on  passage,  not- 
withstanding the  '-Mayor's  veto,  at  the  time  ©r  reconsideration  la  the 
•  Ir-.pler  and  nore  direct  course.   It  also  prevents  confusion,  on 
consideration  of  the  vetoed  ordinance,  with  the  parliamentary  motion 
to  reconsider* 

The  cases  hold  In  this  regard  that,  unless  the  form  of 
action  Is  made  vital  by  the  controlling  law,  departure  from  the  fom 
prescribed  will  not  Invalidate  the  ordinance* 

Ropers  v.  City  of  "endota.  supra* 

The  main  purpose  is  that  an  adequate  opportunity  for 
consideration  of  the  Mayor*  a  objections  be  <rlven  and  on  such  considera- 
tion to  pass  the  ordinance  over  his  veto  provided  there  are  the 
requisite  votes. 

V.Tl^ht  V.  United  States.  302  U.S.  582,  596 

In  the  eonatltutlon  of  the  United  rtates,  in  the  constitution 
of  Callfoi^la  and  in  the  former  charter  of  San  Francisco,  It  is  provided 
that  the  legislative  body  "shall"  proceed  to  recnnaider  the  vetoed  bill, 
(U.S.  eonatltutlon  Art.  I,  i;ec.  7;  r.tato  Constitution  Art  IV,  Tec.  16, 
San  Francisco  Charter  of  1900  Art,  II,  Ch.  I,  fee.  16),   In  our  present 
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charter*  Section  14,  the  provlelon  Is  that  "the  board  of  siipervleora 
ir.ay  reoone  der  any  resolution  or  or'iinance  vetoed  or  disapproved, " 
TTTe  latter  provision  would  seem  to  confer  the  authority,  but  not  to 
require  reconsideration  as  a  wandate  of  the  law.   Our  present  procedure 
may  have  been  Inherited  or  borrowed  from  procedure  under  the  mandatory 
provisions* 

However,  the  matter  la  a  proper  subject  for  a  ^rule  of  the 
board  and,  l:i  view  of  the  change  in  the  language  of  the  'charter  made  bj 
the  present  charter  such  a  rule  would  see-  worthy  of  consideration. 

Clxarter  ''eetlon  19  3ubd,  (a) 

ntate  V.  '.ewls  (SC)  186  JE  625 

"^^e  latter  oaae  states  as  follows} 

"The  Constitution  eapowers  each  House  to  determine  Its  rules 
and  proceeding's.   Neither  House  nay  by  Its  rules  Ignore 
constitutional  restraiata  or  violate  fundatiental  rlchts,  and  there 
should  be  a  reas.nable  relation  between  the  uode  or "method  of 
procedure  established  by  the  rule  and  the  result  *hlch  Is  sought 
to  be  obtained,  but  within  thece  llinl^«tlono  all  mattere  of  method 
are  open  to  the  deteriAlaatlon  oi  the  House,,  and  It  la  no  Impeachnent 
of  the  rule  to  say  tl;at  so.ne  other  way  would  be  bet'-er,  2iore  ncourate, 
and  even  :aore  Just. 

"Tlie  power  to  usake  rules  is  not  one  when  once  exercised  Is 
exhausted.   It  la  a  continuous  power,  always  subject  to  be  exercised 
by  the  House,  and,  within  the  limitations  sug;:;ested,  absolute  and 
beyond  the  challenge  of  any  other  body  or  tribunal.   United  States 
V.  BalUn,  144  U.S.  1,  5,  12  S.  Ct.  507,  36  L,  t.d.  SSI," 

You  are  advised  that  the  procedure  presently  used  by  the 
Board  Is  a  valid  one, 

Respectfully  submitted. 


CITY  ATT.'RliEY 


Toi    Clerk,    Board  of  Supervisors 

CO     y.ayor 

a? 
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February  24,  X949 
KB:   ''I'MICirAL  H«ILw*X  TOiLZHS, 

I  am  in  receipt  of  your  rtqutat  for  an  opinion  as  followa: 

"Eaeauaa  of  tha  racently  aitabliahad  changa  In  fara  oa  the 
y.unieipal  Railway,  tha  ?ublie  Utilitiaa  ComalEsion  la 
desirous  of  calling  in,  for  rad«c:ption,  all  tokens  vbich 
are  now  outstanding. 

^'V/ill  you  pleaaa  advise  tm   whether,  in  your  opinion,  tha 
rnmicipal  Hallway  is  legelly  obliged  to  furnish  trans- 
portation for  tha  tokens  which  have  bean  issued,  or  :;:ay 
set  a  date  by  which  all  tokens  nust  be  returned  for -refund?" 

0  P  I  H  I  Q  X 

The  sale  of  tokens  to  the  public  for  use  as  fares  upon  the 
.Vunicipal  Railway  system  did  not  craate  a  contract  requiring  the 
/Municipal  Railwsy  to  furniah  trunsportatign  to  the  holder  of  tokens 
subsequent  to  a  lawful  increase  in  the  i'unicipal  iUilw&y  fare  schedule. 

The  Supreme  Court  of  the  itate  of  California  in  the  case  of 

Arces  Y.  Southern  "Pacific  Co..  141  Cal.  72d, 

stated: 

**A  railrostd  ticket  is  not  a  contract  expressing  all  the 
conditions  and  iiiflitations  usually  contained  in  a  written 
a^:re'r:«nt.     It  is  :fore  in  the  nature  of  a  receipt  (?iven 
by  the   roilroad  co^ipuny  as  evidence  that  the  passenger  has 
paid  his  fare  ^'i^v*.     The  liability  of  the  carrier,   the 
conditions  i-nplied  by  law,  and  the  conditions  upon  which 
the   passenger  may  use  the  ticket  are  seldoa  expressed 
therein." 

All  public  service  contracts  of  this  character  are  itade  with  an 
implied  rrovision  Uiat  the  rate  is   subject  to  change  according  to  law 
and  such  change  of  rates  does  not  constitute  the  ir.palrinant  of  the 
obligation  of  the  contract. 

Lust  v.   "etroT?olitan  'ivestside  Alevited  Ay,   Co. , 
'^22   111.   App.    4ii.Hi 

Law  Y.   ivailroad  Coirrnisalon.   Id4  Cal.   78?. 

oeotion  130  of  the  Charter  of  the  City  and  County  vests  in  the 
"ublie  litilitiee  Commission  power  to  fix,   change  and  adjust  rates, 
elarges  or  fares  for  the  furnishing  of  service  of  any  utility  under 
Its  Jxirisdiction. 
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In  the  exercise  of  this  power,  the  Public  Utilities  Comniieslon, 
by  Its  Resolution  #9310,  adopted  a  revised  fare  schedvde  for  the 
Municipal  Railway  providing  for  a  flat  local  fare  of  ten  cents. 
The  Supreme  Court  of  the  State  of  California,  In  the  case  of 

Kurst  v«  City  and  County  of  San  Francisco 

recognized  the  power  of  the  ''ubllc  Utilities  Commission  to  fix  and 
change  the  fare  rate  of  the  Kxinicipal  Railway  and  on  the  tenth  day 
of  February,  1949 i  Issued  its  writ  of  mandate  ordering  that  such 
faire  schedule  be  put  into  effect. 

I  wish  to  advise  you  that  the  only  fare  that  can  legally  be 
charged  and  collected  is  that  of  ten  cents  for  each  passenger 
within  the  City  and  County  of  San   Francisco  In  accordance  with  the 
above  mentioned  writ  of  mandate.  The  compliance  with  the  order 
of  the  Supreme  Court  can  not  be  avoided  and  the  acceptance  of  tokens 
of  the  value  of  eight  and  one-third  cents  for  local  fare  is  in 
violation  of  such  order. 

The  public  that  has  purchased  tokens  of  the  fare  of  eight  and 
and  one-third  cents  each  is  entitled  to  transportation  only  upon 
the  payment  of  the  difference  between  that  sum  and  the  presently 
established  fare  of  ten  cents,  or  the  difference  of  one  and  two- 
thirds  cents.   In  view  of  the  impossibility  of  collecting  such  a 
difference  in  amount,  it  is  recominended  that  the  public  be  Informed 
when  and  where  they  may  redeem  the  tokens  they  have  in  their  posses- 
sion at  the  value  of  eight  and  one-thirds  cents  each  and  that  such 
tokens  will  no  longer  be  acceptable  in  the  payment  of  street  railway 
fares. 

Respectfully  submitted. 


CITY  ATTORNEY 


To:  Public  Utilities  Commission 
JGiVcB 


( 


March  7,  1949 

SUBJECT:      CLAIM  0?  CITT  AND  CODNTY  07   SAM  FRANCISCO  VHERE 
PROPERTY  TAX  SOLD  OR  TAX  DEEDED   TO   THE   STATE  IS 
SOLD  FOR  LESS   THAM  AMOUNT  OF  TAXES  AND  PhNALTIES; 
15UTIES  OF  OFFICERS  OF   Citl  AND   COUNTY  IM  REGARD 
TO  COLLECTION  OF  TAX£S  ON  I£R30NAL  PROPERTY  ON 
"SECURED  ROLL." 

D«ar  Sin 

This  off lc«  if  la  r«e«ipt  of  your  rtquast  for  aa  • 
opinion  at  follows t 

"Tha  Board  of  Suparrisors  on  January  24  adoptad 
a  ra solution  (Fila  1^3612)   granting  approval  for 
tha  Tax  Collactor  to  sail  at  public  auction 
certain  tax  deeded  properties.     In  regard  to 
certain  of  tha  properties  listed,  the  Board  fixed 
a  fflinimuB  price  which  was  less  than  the   total 
amount  of  taxes  due  plus  penalties.     The  resolu- 
tion was  vetoed  by  the  Mayor  and  is  again  under 
consideration  by  the  Board  of  Supenrisors. 

"In  one  instance,  parcel  #54  on  the  Tax  Collector's 
list,  which  consisted  of  Lot  4^,  Block  3092, 
a  mininuB  bid  price  of  $200  was  recommended  by 
the  Director  of  Properties  and  included  la  the 
Board's  resolution.     Taxes  plus  penalties  secured 
against  that  particular  parcel  aaounted  to  $12,028.40. 
The  tax  liability  was  incurred  in  1921  when  the 
owner  of  the  lot  secuz*ed  his  personal  property 
tax  based  upon  an  assessaent  of  19^,017  against 
the  lot. 

"Q-uestion  has  been  raised  as  to  the  liability  of 
the  tax  payer,  or  his  estate,   for  the   secured 
personal  property  taxes  of  the  year  1921.  plus 
penalties  and  interest  charges  since  that  date. 

"Will  you  please  adrise  ne  (1)  as  to  whether  the 
City  and  County  has  any  elaia  against  a  tax  payer 
for  any  deficiency  resulting  froa  sale  of  real 
property  at  public  auction  for  a  lesser  aaount 
than  taxes  plus  penalties  due,   (a)  before  the 
actual  aale  at  public  auction,   (b)  after  the  sala 
at  public  auction,  and  (2)  whether  any  officer 
of  the  City  and  County  is  charged  with  responsibility 
for  collection  of  secured  personal  property  taxes 
other  than  the  duty  of  the  Tax  Collector  to  accept 
payment  prior  to  the  sale  of  delinquent  properties 
to  the  State,  and  the  duty  of  the  redanption  officer 
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(Controlltr)   to  accept  delinquent  tax  p  yaents 
in  redemption  of  the  real  property  against  which 
the  taxea  are  secured* 

"In  Tiew  of  the  fact  that  this  matter  is  pending 
before  the  Board  of  Superrisors  at  the  present 
time,  I  would  appreciate  receiring  an  opinion 
froB  you  at  your  earliest  convenience*" 

OPINION 
The  assessment  roll  is  fflade  up  of  the  following 


1)  the  Secured  roll"  —  that  part  of  the  roll 
containing  State  assessed  property  and  property  the  taxes 
on  which  are  a  lien  on  real  property  sufficient,   in  the 
opinion  of   the  assessor,   to  secure  payment  of  taxes. 

2)  the  "unsecured  roll"  which  is  the  remainder 
of  the  roll*      (Rerenue  and  Taxation  Code,   Section  109; 
all  subsequent  i^eferences  to  the  Revenue  and  Taxation 
Code  will  be  made  merely  to  the   section  numbers;  where 
other  Codes  are  referred  to  their  nane  will  be  used) 
"Unsecured  property"  is  defined  generally  as  property 
the  taxes  on  which  are  not  a  lien  on  the  r«al  property 
sufficient,  in  the  opinion  of  the  assessor  to  secure  pay- 
sent  of  the  taxes*     (Section  134) • 

It  should  be  noted  that  the  rolls  as  set  forth 
above  are   classified  as  the   "secured  roll"  and  the  "unsecured 
roll"  rather  than  the  real  property  roll  and  the  personal 
property  roll,  and  that  the  "secured  roll"  may  include  taxes 
on  persona),  property  which  are  a  lien  on  real  property  suffi- 
cient,  in  the  opinion  of  the  assessor,   to  secure  payment  of 
taxes  and  which  have  been  placed  on  the  "secured  roll"  by 
the  assessor* 

The  sethod  of  collection  of  taxes  on  the  "secured 
roll"  and  the   "unsecured  roll"  differ.     The  taxes  on  the 
"secured  roll"  are  collected  by  the  tax  collector  and  are 
payable  at  the  election  of  the  taxpayer  in  two  installments 
(Sections  2605-2606),  the  taxes  on  personal  property  on 
the  "secured  roll",  however,  being  due  on  the  first  install- 
ment (Section  2605; •     The  collection  on  the  "unsecured  roll" 
is  made  by  the  assessor  unless  as  otherwise  provided*     (Sec- 
tions 2901-2922)* 

V>'here  taxes  on  unsecured  property  are  delinquent 
and  are  not  a  lien  on  real  property  sufficient,   in  the  Judgment 
of  the  assessor  or"  the  board  of  supez^isora,  to  secure  the 
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paynent  of  the  taxes,   the  county  may  sue  In  its  own  nane  for 
the  recoTejry  of  the  delinquent  taxes  on  the  unsecured  prooerty. 
(Section  3003).  *-     K       / 

Vjbere  the   taxes  on  the  "secured  roll"  becone  delinquent, 
the  tax  collector  must  publish  the  delinquent  list,   and  if  the 
taxes  are  not  thereupon  paid,   the  property  "by  operation 
of  law  and  the  declaration  or  the   tax  eollector**  is  "sold  to 
the  State"  (Section  3436).     After  fire  years,  if  the  property 
is  not  redeemed  by  the  taxpayer,  it  nay  be  offered  for  sale 
at  public  auction  (except  for  moratoriua  prorisions  now- in 
effect),   the  lowest  acceptable  bid  being  the  amount  for  which 
the  property  was  sold  to  the  State,     If  not  so  sold,  the 
property  is  deeded  to  the  State  and  is  known  as  tax-deeded 
property  and  may  thereafter  be   sold  at  public  auction.     Your 
specific  reouest  concerns  the  situation  Vrhere  the  sale  at 
public  auction  does  not  return  sufficient  to  coyer  the  amount 
of  taxes,   penalties  due  and  you  desire  to  know  whether  the 
City  snd  County  of  San  Francisco  has  any  claim  against  the 
taxpayer  for  such  deficiency. 

Section  3771  of  the  Political  Code  at  one  time 
proyided  that  delinquent  property  should  by  operation  of  law 
snd  the  declaration  of  the   tax  collector  be  sold   to  the  State 
and  "that  when  the  original   tax  amounts  to  the  sum  of  three 
hundred  dollars  or  more  upon  any  piece  of  property  or  assessment 
delinquent,   the  state  may  bring  suit  against  the  owner  of  said 
property  for  the  collection  of  said  tax  or  taxes,  penalties 
and  costs,   as  proyided  in  Section  3^99"  of  said  code,   ^icb 
proyided,   in  effect,   that  after  the  delinqurint  list  was  placed 
in  the  hands  of  the   tax  colle  ctor,  the  controller  coxild  direct 
the  tax  collector  not  to  sell  any  property  on  said  list  v^ere 
the  amount  of  the    tax  was   three  hundred  dollars  or  more,   and 
the  controller  should  thereupon  direct  the  attorney  general 
to  bring  suit  in  the  name  of  the  State  of  California  to  enforce 
such  collection.     In  the  case  of  County  of  Santa  Earbgra  vs. 
Savlnpis  and  Loan  Society,   et  al, ,   137  Cal.  463,   where  the  County 
of  banta  Barbara  sued  to  recover  county  end  other  taxes,  the 
court  stated  at  page  465: 

"It  will  be  seen  by  reference  to  the  fore- 
going provisions  of  the   Political  Code  that 
the  taxpayer  may  have  five  years  in  which  to 
redeem  his  property;   that  the  tax-collector 
is  required  to  sell  delinquent  property  to 
the  state.     Such  sale  vests  an  equitable 
title  in  the  state,   and  at  the  expiration 
of  five  years,  if  the  property  is  not  redeemed 
in  the  mean  time,  the  deed  of  the  tax-collector 
to  the  state  vests  in  it  the  legal  title, 
and  the  controller  may  then  direct  the  tax- 
collector  to  sell  at  public  auction,  to  the 
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highest  biddtr,  at  a  sua  not  less  than  all 
T?*^?,   ^^^®v^  t^xes,   ptnaltiaa,   and  Interest. 
It  will  be  obsenred  that  when  the  delinquent 
list  is  delivered  to  the   tax-collector  and  he 
has  giren  the   required  notice  and  has  sold  to 
the  state,  he  is  » credited*  with  the  amount  of 
delinquent  taxes  for  >.iiich  the  sale  is  made 
to  the  state,  and  upon  a  yoluntary  redemption 
by  the  taxpayer,  or  by  the  sale  cf   the  property 
after  conreyance  to  the  state  (which  cannot 
be  for  less  than  the  whole  aiaount  of  taxes. 
interest,  and  penalties  then  due),   the  state 
is  paid  the  aaount  credited  to  the  tax-collector 
upon  his  sale  to  the  state.     The  only  case  we 
find  in  which  the  taxpayer  may  be  sued  is  where 
the   tax  is  three  hundred  dollars  or  more,  and 
the  controller  has  directed  the  tax-collector 
not  to  sell,   in  *diich  case  he  may  direct  the 
attorney-general  to  sue;   but  we  find  no  pro- 
vision of  the   code  directing  or  authorizing' 
the  county  to  sue   for  the   collection  of  any 
tax  upon  prorertv  which  has  been  sold  to  the 
state  lor  a   tax  assessed  upon  it.     oection  3397 
of   the  Political   Jode.    above   cited,    provides 
for  the   sale  of  such  property  by  the  tax-collector 
under   the   written  authorization  of  the   controlleTT 
usee   said   section  as  ajended--Stat3.   1395>~p7 
33B.)      but  we   find  no  authority  for  the  county 
to   sue  in  any  case.    •    •    « 


.  Met  ortly  so,  but  the  sale  by  the  tax- 
collector  is  not  to  the  county,  nor  to  an  in- 
dividual, but  to  the   state;   and  the  statt 
has  not  authorised  or  directed  the  county 
to  sue  for  the  protection  of  its  rights, 
or  the  sale  or  other  disposition  of  its  pro- 
perty.  •   • 

"•  .  •  It  is  sufficient  to  say  that  the  sUt« 
has  assumed  the  burden  of  delinquent  taxes  by 
becoming  the  purchaser,  and  the  protection  of 
its  interests  has  not  been  confided  to  the 
board  of  supervisors  or  the  district  attorney 
of  the  county."     (Enphasit  added) 

Section  3771  of  the  Political  Code  was  subsequently 
amended  to  provide  "...   that  no  suit  shall  be  brought 
against  the  owner  or  person  in  possession  of  said  pro- 
perty to  recover  any  taxes,  assessments,  penalties  or  costs 
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If  said  proptrty  is  rsal  prop«rty,''     This  portion  of  ths 
section  was  later  transfsrrtd  to  Section  3001  of  th«  Reyenut 
end  Taxation  Code  which  provided  *'No  suit  shall  be  brought 
against  an  assessee  for  tajces  on  real  property  other  than 
possessory  interests,"     This  latter  section  was  repealed 
in  1943.     (Stats.  1943,  P.  1900) 

There  is  no  specific  statutory  authority  for  a  su^t 
by  a  county  for  delinouent   t«xes  on  the   "secured  roll" 
sinilar  to  Section  3003  which  authorizes  suit  by  the  county 
for  delinquent  t^xes  on  unsecured  property.     In  view  of  the 
lajiguage  of  the  Oupreme  Court  in  the  case  of  County  of  Santa 
Barbara  v.    ?vfiYln?;3  and  Loan  Society,    supra,   that  a   county 
nay  not  sue  for  delinquent  taxes  on  real  property  unless 
it  is   specifically  authorised  by  statute  to  do  so,  I  aa 
of  the  opinion  that  no  suit  c^^n  be  brought  against  the 
taxpayer  by  the  City  and  County  of  San  Francisco  v^ere  the 
sale  of  real  property  at  public  auction  does  not  return  suffi- 
cient to  cover  the  ^nount  of  taxes  and  penalties  due.     Nor 
can  any  such  suit  be  brought  against  the  taxpayer  prior  to 
the  sale  at  public  auction. 

COMCLUSICN 

In  regard  to  your  first  ouestion^   you  are  therefore 
advised   that  the  City  and  County  of  t>hn  Francisco  has  no 
ciaiB  against  a  taxpayer  for  any  deficiency  resulting  fx*om 
the  sale  of  real  property  at  public  auction  for  a  lesser 
amount  than  taxes  and  penalties  due. 

In jre^ard  to  your  second  Question,   please  be  advised 
that  no  officer  of  the  City  and  County  of  San  Francisco 
is  charged  with  responsibility  for  collection  of  secured 
personal  property  taxea  other  than  the   duty  of  the   tax  collector 
to  accept  payment  prior  to  the   sale  of  delinquent  properties 
to   the  State,   and  the  duty  of   the  controller,  as  redemption 
officer,   to  accept  delinquent  tax  payments  in  redemption 
of  real  property  against  which  the  taxes  are  secured.     In 
placing  the  personal  property  taxes  on  the  ''secured  roll", 
the  assessor  has  made  a  determination  that  the  real  property 
is   sufficient  to  secure  the  payment  of  the  teaes,   and  the 
real  property  itself  thereafter  is   security  for  the   taxes. 
There  is  no  d  uty  on  any  officer  of  the  City  and  County  of 
San  Francisco  in  regard  to  the  personal  property  taxes  on  the 
"secured  roll"  other  than  as  outlined  in  your   request. 

Respectfully  submitted, 
LBA  CITI  ATTDRNET 


March  11,  1949 


SUBJECT:   CANCELLATIOM  OF  LAKE  MERGED 
BOATING  AND  FISHING  LiuAJi::. 


Gentl«fflen: 

This  offie«  it  in  receipt  of  a  request  for  an  opinion  as 
follows ; 

"On  Karch  11,  1949  the  Board  of  Superylsora  will 
resuae  its  consideration  of  a  proposed  resolution  authori- 
sing cancellation  of  lease  of  Lake  Herced  Boating  and 
Fishing  privileges  heretofore  entered  into  between  the 
City  and  County  of  San  Francisco  as  lessor  and  Charles  A, 
Kay  and  Michael  M«  Shrua  as  lessees.  Said  lease  was  con- 
firmed by  the  Board  of  Supervisors  by  its  Resolution  No. 
6259  (Series  of  1939),  copy  of  which  is  attached  hereto 
for  your  ready  reference. 

"The  Board  has  directed  se  to  respectfully  request 
that  you  submit  to  it  your  written  opinion  as  to  whether 
or  not  the  Board  has  jurisdiction  under  the  provisions 
of  the  Charter  or  otherwise  to  authorize  the  oancellation 
of  said  lease,  or  to  take  any  action  in  connection  there- 
with." 

OPINIOM 

Charter  Section  93  &s  amended  November  6,  1945  (Ratified  by 
the  Legislature  January  15,  1946)  sets  forth  a  procedure  to  be 
followed  in  the  leasing  of  city-owned  property.  Prior  to  the 
amendment  of  tliis  section,  it  was  provided  that  the  Public  Utili- 
ties Commission  may  provide,  by  resolution,  that  Water  Depaz*tment 
lands  available  for  leasing  or  rental  for  agricultural  purposes 
should  be  subject  to  lease  and  administration  by  the  operating 
forces  of  the  Water  Department.   By  amendment  of  this  section  the 
Public  Utilities  Commission  was  granted  the  power  to  pirovide  by 
resolution  for  the  leasing  or  rental  of  available  Water  Department 
lands  for  agricultural  or  other  purposes.   The  same  should  be 
subject  to  lease  and  administration  by  the  operating  forces  of  the 
Water  Department* 

The  eight  acres  of  land  subject  to  the  Lake  Merced  Boating 
and  Fishing  lease  are  lands  used  and  useable  for  V^ater  Department 
purposes  and  are  therefore  under  the  jurisdiction  of  the  Public 
Utilities  Commission  by  virtue  of  Sections  93  and  121  of  the  City 
Charter. 

It  is  a  general  rule  of  law  that  where  a  statute  or  charter 
pz^scribed  the  only  node  by  which  the  power  to  contract  shall  be 
exercised,  the  mode  is  the  measure  of  the  power  (citing  Reams  v. 
Cooley.  171  Cal.  150)*   Thus,  in  order  to  determine  the  validity 
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of  this  contract  we  amst  look  to  the  aode  prescribed  by  Section  93 
of  the  Charter  and  the  action  that  was  taken  irith  respect  to  this 
particular  leasts  to  determine  if  that  action  was  in  compliance  with 
the  Charter  sections* 

The  node  prescribed  in  Section  93  i«  in  general  terms  reqxiiring 
only  that  the  Public  Utilities  Cooraisslon  provide  by  resolution  that 
Water  Department  lands  are  available  for  leasing  or  rental*  By  Reso* 
lution  No.  7106,  dated  November  19,  1945,  the  Public  Utilities  Com- 
Blssion  declared  the  subject  property  available  for  leasing* 

It  is  not  prescribed  in  Section  93  who  shall  execute  the  lease 
on  behalf  of  the  City  and  County.  From  the  language  of  that  section 
•  "shall  be  subject  to  lease  and  administration  of  the  operating  forces 
of  the  Water  Department",  •  I  am  of  the  opinion  that  the   General 
Manager  and  Chief  Engineer  of  the  San  Francisco  Vater  Department  is 
enpowered  by  the  Charter  to  execute  any  lease  of  available  Vater  De- 
partment land*  The  fact  that,  in  the  Instant  case  of  the  lease  xinder 
discussion,  it  was  approved  by  the  General  I^anager  and  Chief  Snglneer 
of  the  Water  Department  I  think  is  sufficient  to  make  this  a  valid 
and  binding  lease*  The  fact  that  more  was  done  in  the  instant  case 
with  respect  to  the  subject  lease  and  that  the  Public  Utilities  Com- 
■Isslon  adopted  a  further  resolution  requesting  the  Board  of  Super- 
visors to  adopt  a  resolution  confirming  the  lease,  and  the  fact  of 
the  adoption  of  such  a  resolution  authorizing  the  2feyor  and  the  Clerk 
of  the  Board  of  Supenrlsors  to  execute  such  a  lease,  is  immaterial* 
This  manner  of  execution  is  not  violative  of  any  restrictions  upon 
the  general  powers  granted  the  Public  Utilities  Cozaslsslon  by  Chax*ter 
Section  93.  After  the  execution  of  the  lease,  the  Jurisdiction  of  its 
adolnistration  was  empowered  to  the  Water  Department  by  virtue  of  the 
Charter  Section  93  and  of  the  Public  Utilities  CoBciisslon  by  virtue 
of  Chc-rter  Section  121* 

Therefore,  I  wish  to  advise  you  that  in  oy  opinion  the  Board  of 
Supervisors  has  no  Jurisdiction  to  authorise  the  cancellation  of  the 
Lake  Merced  Boating  and  Fishing  Lease.   The  Jurisdiction  for  such  lies 
vlth  the  Water  Department  and  the  Public  Utilities  Commission.  By 
Resolution  No*  94^  of  the  Public  Utilities  Comnlssion,  dated  December 
27,  194^.  they  have  exez*clsed  their  Jurisdiction  and  terminated  this 
lease*  However,  despite  the  absence  of  Jurisdiction  upon  the  part  of 
the  Board  of  Supervisors,  there  would  be  no  legal  objection  to  this 
Board*a  adoption  of  a  resolution  authorising  cancellation  of  the  lease, 
and,  in  the  event  of  litigation  concerning  the  terms  of  the  lease,  such 
resolution  would  fortify  the  position  of  the  City,  inasmuch  as  this 
BoaM  hat  been  a  p^rty  signatory  to  the  lease* 

In  the  event  of  litigation  of  this  matter,  the  basis  of  suit  would 
be  the  contract  itself,  and  that  is  what  the  court  would  look  to.  It 
vould  look  to  see  who  the  parties  to  the  contract  were,  and  what  action 
was  taken  by  them*  As  the  aatter  now  stands,  in  the  event  of  litigation 
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th«  Citj  would  not  be  d«ftndlng  itself  upon  the  basis  of  the  eontraet 
alone,  but  would  be  forced  to  establish  its  position  in  court  by 
haying  the  court  interpret  the  Charter.     Althou^  under  the  Charter 
Jurisdiction  and  adoinistration  of  a  lease  of  this  type  lies  with  the 
Water  Department  and  the  Public  Utilities  Coonission,   in  the  instant 
ease  they  are  not  signatory  parties  to  the  contract* 


Respectfully  tubiaitted, 


OlON  R.   HOLM, 
City  AttorD«f. 
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To:  Board  of  Supervisors 
235  City  Hall 

ee:  Mayor  Slaer  5.  Robinson 
200  City  Hall 


s 


March  7,   1949 


SUBJECT:      PUBLICATION   IN   RK  BOND   iJ^iUES 
FOR  K.UNICIPaL  II'lPROVa-UiNTa  AiiD 
FKoPOJiD   CHARTliH   AI-'.iNDi-^LdTS, 
NUhBER  Of  ;.DITiJN3  IN  A    DAY, 


Gentlemen t 

You  hay«  requested  an  opinion  as  follows: 

"It  will  be  appreciated  if  you  will  inform 
ine  whether  or  not  it  is  mandatory  that  official 

advertising  in  connection  with  any  or  all  of  the 
various  staps  incident  to  the  bond  elections  aiid 
issuance  or  sale  of  bonds  be  published  in  all 
editions  of  the  official  newspaper  upon  the  day 
designated  for  their  adveirtiseaient. 


'^Further,  on  the  sa-'Tie  subject  in  response 
to  an  opinion  which  I  requested  of  yow^  under  date 
of  August  16,  1946,  your  office  stated  replying 
to  '^i^stion  No.  8,  referring  to  the  publication 
of  notices  that  certain  charter  aaendcents  have 
been  ordered  submitted,  to  the  effect  that  such 
notice  was  required  to  be  run  in  all  editions  of 
the  official  newspaper  each  day.  Villi  you  please 
corroborate  that  opinion.* 

2  P  I  N  I  0  N 

Your  first  inquiry  concerns  publications  of  proceedings 
for  the  incvirring  of  indebtedness  for  municipal  inprove^.ents. 
For  this  purpose  our  chairtor  makes  the  state  law  applicable. 
That  state  law  is  Deering,  Act  517^  (Jtatutes  1901,  p.  27)  as 
amended. 

The  language  of  this  act  requires  no  construction.  It 
requires  publication  "once  a  day  for  at  least  seven  days  in 
some  ne>/spaper  publisHed  at  least  six  days  a  wvek  in  such 
municipality."   This  is  a  publication  in  one  edition  of  the 
paper.   The  edition  in  which  the  publication  appears  should 
be  one  going  out  generally  to  the  newspaper's  subscribers  and 
the  public. 

Lent  V.  Tillson.  72  Cal.  404,  431. 

Penaat  v.  Twrwillig.er.  23  Cal.  2d  ^65. 
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There  is  no  re;orted  California  case  discussing  edi- 
tions vith  detail  in  this  regard.  There  is  an  Illinois  case 
worthy  of  ouotation, 

People,  etc.  v.  3nov/.  116  ^l.E.  67O, 

in  which  the  question  was  the  sufficiency  of  publication  in  a 
noon  edition,  widely  delivered  and  sold,  as  compliance  with 
an  ordir.ajice  rectuiring  publication  "at  least  once." 

The  opinion  in  this  case  -'tat<38  as  follows: 

"Counsel  further  insists  th  t  the  publication 
of  said  ordinance  on  JanuaiTr  29th  was  insufficient; 
tnat  it  y*a«  not  printed  in  all  the  copies  of  the 
Post  issued  on  that  day  or  In  the  main  edition,  but 
only  in  a  smaller  number  of  copies  delivered  and 
sold  at  certain  news  stands,  whereao,  under  the  law, 
the  said  ordinance  should  have  been  printed  in  all 
the  copies  of  the  newspaper  published  on  said 
publication  day.  The  evidence  in  the  record  shows 
that  on  January  ?9th  the  Chicago  Evening  Tost  was 
a  daily  newsnaper  and  was  published  on  six  different 
days  each  week  in  seven  editions  oaily  —  that  is, 
tie  noon  edition  at  9:45  a.ra.,  the  afternoon 
edition  at  11:20  a.zzi.,  the  Viome  edition  at  about 
1:15  p.rn.,  the  market  editi'>n  at  2:30,  and  three 
s'orting  editions  at  about  3i  k,   and  5  p.m.,  respec- 
tively. The  city  of  Chicago  on  January  5,  1915 1 
entered  into  a  contract  with  the  Chicago  evening 
Fost  Company  as  to  the  official  printing:;  for  the 
iear  1915.  The  contract  -^rovided  th^t  'said  company 
should  print  all  natters  and  things  required  by  law 
or  any  city  ordinance  to  be  printed,  in  at  least  one 
edition  of  the  Chicago  Svening  Fost.   All  copies 
of  that  paper  for  January  29,  1915,  bore  a  single 
number  (7651),  which  refers  to  the  number  of  days 
that  the  paper  had  been  issued,  each  number  denoting 
an  issue.    Articles  on  the  editorial  page  and  other 
2eneral  news  are  practically  the  same  in  all  edi- 
tions on  a  given  a  ay  and  are  printed  from  the  same 
type,  but  each  edition  has  its  distinctive  feature. 
The  noon  edition  of  that  date  carried  on  its  date 
column  the  words  'Noon  Edition,'  and  at  ti.e  top  of 
the  first  page,  to  the  right  of  the  title,  the  words 
♦Official  Nev-apaper  of  the  City  of  Chicago.'    It 
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"appears  that  each  of  said  editions  of  the  paper 
has  its  ovm   list  of  subscribers,  and  the  places 
where  the  copies  are  delivered  are  distinct  and 
separate  and  the  papers  are  kept  distinct  and 
separate  in  the  office  of  the  paper.   It  further 
appears  that  said  appropriation  ordinance  appeared 
only  in  the  noon  edition  of  that  date,  which  edi- 
tion consisted  of  6,100  copies;  that  in  a  general 
way  said  copies  >iere  circulated  in  the  central 
district  of  the  city,  wtiich  would  constitute  the 
territory  between  the  river  on  the  north  and 
Twelfth  street  on  the  south,  the  river  on  the  west 
and  the  east  side  of  Michigan  boulevard  on  the  eajt; 
that  they  were  principally  sold  from  news  stands, 
but  were  also  given  circulation  in  all  tlie  leading 
clubs  and  hotels  of  the  city  and  delivered  to  regu- 
lar subscribers;  that  the  edition  went  to  practi- 
cally every  news  stand  open  at  that  hour  in  the 
city  of  Chicago  and  was  also  on  sale  at  the  elevated 
railway  stations,  and  some  of  the  papers  were  ta<en 
by  passengers  on  railroad  trains  to  other  cities 
and  to  the  suburbs;  ttat  the  paper  is  not  limited  in 
its  circxilati  m  to  any  particular  class  of  people, 
but  that  it  went  out  generally  to  the  public  as  a 
newspaper. 

if:9(  4>  «  :^  «   Qn  tjj^  facts  and  reasoning  in 
those  cases  the  conclusion  necessarily  follows  that 
this  publication  in  the  noon  edition  of  the  Chicago 
Evening  Post  was  a  publication  in  a  secular  news- 
paper of  general  circulation,  as  required  by  the 
statute.   Jurely  such  publication  comes  within  the 
letter  and  spirit  of  the  statute  as  being  a  secular 
newspaper  of  general  circulation  ♦  *  *,   ♦  «  *  v  * 
To  hold  as  contended  by  appellant  would  make  it 
necessary  to  publish  in  evei-y  edition  of  a  newspaper 
for  a  given  day  in  the  City  of  Chicago,  no  matter 
how  large  or  how  general  the  oircxilation  of  any 
edition.   Juch  a  requirement  would  cost  much  more 
than  to  publish  in  one  edition,  and  would  i^erve  no 
reasonable  purpose.  'i««e  do  not  so  construe  the 
statute." 

From  the  foregoing  it  is  clear  that  the  edition  chosen  should  be 
one  of  those  published  by  the  newspaper  for  its  widest  distribu- 
tion in  the  city  and  county. 
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Your  second  inquiry  relates  to  the   publication  of 
notice  that  copies  of  proposed  charter  a.^end  eats  may  be 
had  upon  application  therefor.     You  inquire  if  publication 
n)ust  be  rriade  in  all  editions  of  a  nevrspaper  published  during 
a  day. 

Article  aI,    section  8,   of  the  Coni^titution  requires 
the    sajT.e   advertisement  of  proposed  arneiid  ents  as  of  a  proposed 
charter.     The  provision  of  the   same   section  aa  to  a  proposed 
charter  is   as  follows: 

"The  legislative  body  of  said  city  or  city  and 
county  shall,   v.ithin  fifteen  da>3  after  such  fil- 
ln*3,    c?-use   such  charter  to   be  published  once   in 
the  orficial  newspaper  of   said  city   or   city  and 
county   Hiid  each  edition  t;  ereof ,  during  t)^c  day 
of  publication   (or  in  case  there  be  no  such 
official  newspaper,    in  a  newspaper  of  general 
circulation  v^ithin  such  city  or  city  aid  county 
and  all  tne  editions  thereof  issued  during  the 
day  of  publication)    and  in  any  city  or  city  and 
county  with  over  50,000  population  shall  cause 
copies  of   such  charter  to  be  printed  in  conveni- 
ent  pauiphlet  form  and  in  type  ')f  not   less  than 
ten-Toint   and   shall  cause  copies  thereof  to  be 
mailed  to  each  of  the   qualified  electors  of  such 
city  or  city     nd  county,   and  shall,   until  the 
d  ly  fixed  for  the  election  upon  such  charter |' 
advertise   in   one   or  more  newspapers   of   general 
circulation   in   said   city    or  city  aitd   county  a 
notice  that   copies   thereof  may   be  had  uioon  appli- 
cation therefor." 

It  is  to   be  noted  that  the   proposed   charter  or  amcndirents, 
nsust  be  published  in  each  edition  of  one  day  in  the  official  news- 
paper.    The  provision  as  to  notice  that  copies  of  the   proposed 
charter  or  a-.':erd::^ent8  may  be  had  is  not    so   specific.     The  news- 
paper chosen  must  be  one  of  general  circulation.     T  e   publication 
nmst  be  "until  the  day  fixed  for  t>ie  election," 

I  believe  that  publication  once  daily  in  a  main  edition 
would  satisfy  this  require.aent .     However,    oince  the  law  is  not 
S:«cific  and  appears  to   contemplate  a  continuous  notice,   I  advised 
that  the   adverti5e";ent   should  be  published  in  each  edition  of  the 
raper.     The  notice  is   short   a  id   relatively  inexpensive.     This 
continues  to  be  my  advice. 
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In  conclusion,   you  are   advised,    In  response  to  your 
reouest,   that  it  is,   in  my  opinion,  oandatory  that  publication 
ro'uired  to  be  "once  a  day"   in  the  !  unicipal  Lriproveiuent  Bond 
Act  be   --sublislied  in  one  edition  of  a  day  as  described  herein. 
iy  opinion  as  to   the  mandate  of  the  law  is  the   sa^Tie  as  to  your 
second  request,   but  ray  advice  in  that  regard  is  as  stated  above. 


Respectfully  submitted, 


DION  li.    \{0U^,    cm    ATTJX;..Y, 


TU:      BO^ltD   OF   :iUP-:R VIGORS 
?35  City  Hall 
jan  fran Cisco  2 
Attention:   John  H.   "cGrath,    Clerk. 

i-A^OIi   ijLi'jiH    J.    liJdi.^JuN 
200  City  Hall 
'.an  Franciiico  ? 
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March  U,  19i9 

SUBJECT:      PURCHASE  AKD  USB  TAl—VHETHER  CONSUUTE  GENERAL 

OF  INDIA   SUBJECT  TOj   OH  PUdCHASBS  FOR  GOVERNKENTAL 
PURPOSES. 

D«ar  Sir: 

This  office  !■  in  r«c«ipt  of  your  request  for  aa 
opinion  as  follows: 

*V.'e  h&Te  receiTed  the  following  cosffluaieatloa  froa 
the  Consul-Ceneral  of  India! 

"*A  question  has  arisen  if  the  Consulate  General 
of  India  is  liable  to  pay  the  city  sales  tax 
of  1/2^  on  purchases  of  squipoent  etc.  made 
for  goTemsental  and  not  personal  purposes,     for 
three  years  froa  1944  to  1947  I  had  the  honour 
to  be  the  India  CoTemsent  Trade  Commissioner 
in  the  United  States  with  headquarters  at  New 
York  and  it  is  ay  understanding  that  all  purchases 
of  equipment  etc.  aede  for  goTernmental  purposes 
were  exempt  both  froa  the  fedez^l  tax  of  20> 
and  the  Kew  lork  city  sales  tax  of  2$, 

"I  shall  be  grateful  for  a  ruling  on  this  subject, 
at  an  early  date,  froa  the  City  Tax  Departaent.* 

*^<v'ill  you  please  adrise  us  as  to  the  answers 
to  his  questions.* 

Tour  attention  is  directed  to  the  opinion  of  the  City 
Attorney  dated  l^y  19|  1941  dealing  with  the  taxation  of 
personal  property  owned  by  foreign  consul  wherein  it  was 
held  that  the  consuls  of  foreign  countries  are  exeapt  froa 
personal  property  taxation  by  the  city  and  county,  where 
said  consuls  are  nationale  of  the  countries  which  they 
represent  and  are  not  engaged  for  tx^de  or  profit  in  this  coun- 
try.    The  opinion  stated  in  part  as  follows: 

"As  to  the  consular  rights  of  the  representa- 
tiTss  of  Great  Britain,  I  was  unable  to  find 
a  specific  provision  in  the  numerous  conrentions 
and  treaties  existing  between  the  United  States 
and  that  country.     However,   there  are  several 
provisions  la  the  various  treaties  providing 
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that  that  country  and  ita  rtprasentatlTtt 
shall  recelTc  tht  aaaa  consideration  as 
tht  most  fsTorad  nation.  Hence,  it  is 
obTious  that  the  same  consideration  extended 
to  the  other  countries  should  be  extended 
to  the  representatives  of  the  British 
GoTernaent*" 

There  has  been  no  treaty  concluded  directly  between 
the  United  States  and  India  regarding  the  establishaent  of 
consular  officers.  It  is  understood,  howsTer,  that  conrentions 
and  treaties  between  the  United  States  and  Great  Britain  renain 
in  force  between  the  United  States  and  India,  in  accordance 
with  the  Indian  Independence  Order,  1947»  which  proTldes 
inter  alia  that  after  India  has  becoate  independent  it  shall 
continue  to  possess  rights  and  obligations  under  international 
agreements  to  which  it  was  a  party  ioaediately  before  the  Day 
of  Independence. 

Tour  attention  is  also  directed  to  the  opinion  of  the 
City  Attorney  of  July  12,  194({  wherein  it  was  concluded  that: 

■The  officials  of  the  local  Philippine 
consulate  are  nationals  of  the  Republic 
of  the  Philippines  and  under  the  abore 
treaty  prorision  are  exenpt  froa  payment 
of  the  purchase  and  use  tax  on  their 
ptirchases  of  tangible  personal  property 
except  in  those  Instances  where  they  az>e 
engaged  la  a  prlTate  occupation  for  gain 
la  which  oTent  the  tax  is  applicable.* 

The  conTentions  and  treaties  existing  between  the 
United  States  and  Gr«at  Britain  containing  the  proTisions 
that  that  country  and  its  representatlTes  shall  reeelTe  the 
same  consideration  as  the  most  favored  nation,  are  applicable 
to  India  under  the  Indian  Independence  Order,  1947* 

Tou  are  therefore  adrlsed  that  the  local  Consiilate 
General  of  India  is  exempt  from  the  payment  of  the  purchas« 
and  use  tax  on  its  purchase  of  tangible  and  personal  property 
for  goremmental  purposes. 

Respectfolly  submitted. 

Tot  Chief  AdministratlTt  CITT  ATTOBNEI 

Officer 
L3N 


March  26,  1949 

SUBJECT:      APPLICABILITT  OP  SECnON3  752,   753  AND  754,   PUBLIC 
VORKS   OCDE,    TO  PUBLIC  VORK   PERFORi'-ED  IN,   UPON  OR 
OVER  i-ROPEHTIES  IN  SAN  FRAKCliCO  UNDER  hiE   JURISDICTION 
OF   THE  BOARD  OP  STATE  HARBOR  COMMISSIONERS, 

Ctntltmea: 

I  am  in  receipt  of  jrour  request  for  an  opinion  as 
f ollowB : 

"As  this  Department  is  now  doing,  and  plans  to 
do.  public  work  within  the  liaits  of  The  Enbarcadero 
which  is  under  the  Jurisdiction  of  the  Board  of 
State  Haz*bor  Cotxunissioners,  I  submit  the  following 
questions  for  jour  opinion: 

"(a)  Is  Ordinance  d41  (New  Series)  applicable 
to  public  work  done  in  The  Eabarcadex*o  with  the 
permission  of  the  Board  of  State  Harbor  Comoissionert 
by  the  Department  of  Public  V>orks  of  the  City 
and  County  of  San  Francisco  and  to  pipes,  wires, 
tracks,  conduits  or  property,  other  than  those 
of  the  State  of  California,  in  the  Embarcadero? 

«(b)  If  the  answer  to  (a)  is  in  the  negative, 
is  the  Department  of  Public  Works  authorized  to 
pay  for  the  remoral  or  adjustment  of  so  much 
of  such  pipes  etc.  as  will  allow  the  proeeeution 
of  the  public  work  according  to  the  necessities 
thereof? 

"I  will  appreciate  an  answer  at  your  early  eon- 
Tenience." 

The  ordinance  to  which  you  make  reference  (d4l(NS)) 
has  been  codified,  and  the  three  sections  thereof  are  presently 
embodied  in  Sections  752,  753  and  754  of  the  Public  Vorks 
Code.  Those  sections  proride,  in  general,  that  when  required 
by  the  necessities  of  authorized  street  work  by  the  city,  any 
person  or  business  entity  occupying  space  in,  upon  or  orer 
public  streets  with  installations  of  pipes,  wires,  tracks, 
conduits  or  other  property,  shall  remove  or  adjust  such  so 
as  to  allow  the  tinhindered  prosecution  of  such  street  work 
by  the  cityi  and,  further,  that  upon  failure  of  such  person 
or  business  entity  to  make  the  remoral  or  readjustment  withia 
t  reasonable  time  after  written  notice  to  do  such  has  been 
given  by  the  Departaent  of  Public  Works,  said  department  shall 


#2 

aakt  such  rtaorals  or  rtadjuatatnts  a«  art  n«c«a8itat«d  by 
tht  public  works  plan.     It  is  also  proridad  (Sae.  7$4)  that 
an  action  will  lia  la  faror  of  tha  city  for  any  axpenaa  ineurrad 
in  affaeting  auch  raiaoTala  or  raadjustaanta. 

Aa  indioatad  In  your  raquaat.  tha  proparty  inrolTad 
in  tha  public  work  ia  undar  tha  juriadictioa  of  tha  Stata 
Board  of  Harbor  CoBraiaaionara  (herainaftar  rafarrad  to  aa 
*Tha  board');  and  the  City  and  County  has  raceiTed  tha   eonaant 
of  tha  board  for  tha  parformanca  of  such  work.     Consultation 
with  a  raprasantatira  of  tha  City  Enginaar  haa  raraalad  that 
tha  "pipas,  wiraa,   tracka.  conduits  or  proparty,  other  -than 
those  of  the  State  of  Calif  or  nia**— as  expressed  in  paragraph 
(a)  of  your  requeat— bear  reference  to  the  utility  facilities 
of  the  Pacific  Gaa  k  Electric  Company;  and  such  consultation 
also  disclosed  that  the  oity*8  public  work  along  tha  Eabarcadero 
is  part  of  tha  Uorth  Point  Savage  prograa* 

0  P  I  »  I  0  M 

Initially,  your  attention  is  directed  to  tha 
opinion  of  my  predecessor,  No,  41^1.  dated  September  1,  194d, 
rendered  at  your  request,  in  which  It  was  held  that  tha  Pacific 
Gas  k  Sleotrio  Company  was  responsible  for  bearing  the  cost 
of  relocating  its  facilities  to  accommodate  intended  public 
work  in  connection  with  the  same  sanitation  pirograja  as  now 
under  consideration.  Opinion  was  therein  expressed  that  Sections 
7$2,  753  and  754  of  the  Public  VJorks  Code  were  applicable. 

It  must  be  noted,  howayer,  that  tha  public  atraets 
then  under  consideration  were  solely  within  tha  jurisdiction 
of,  and  controlled  by,  tha  City  and  County  of  San  Francisco. 

Is  our  instant  case  no  such  power  of  control  is 
resident  ia  the  City  and  County  of  San  Francisco.  Chapter  9 
of  DiTision  6  of  the  Harbors  and  Navigation  Coda  {Sections 
3130  et  seq.)—  titled  "Streets*—  allows  to  the  state  board 
full  control  and  Jurisdiction  orer  tha  *  thoroughfare*  fronting 
San  Francisco  Bay  and  harbor.  That  thoroiaghfara  is,  of  course, 
conventionally  designated  as  the  * Eabarcadero**  Legislative 
power  to  provide  for  such  stata  control  over  harbors  is  found 
in  Section  2,  Article  IV,  of  tha  California  Constitution. 

Section  3132  provides,  inter  alia,  that: 

** Tha  board  has  jurisdiction  over 

the  thoroughfare  for  the  purposes  of  construction, 
repair,  removal  of  obatructlons.  and  collection 
of  dockage,  wharfage,  rents,  and  tolls,  end  for 
eoomercial  purposes.  A  franchise  or  privilege 
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for  a  railroad  track  along  tht  thoroughfara 
ahall  not  bt  granted  by  tha  suparrisora  of 
ban  Francisco." 

Sactioa  3133  proTidaa  that: 

"Tha  board  may  grant  to  tha  County  of  San 
Francisco  tha  right  to  construct  sawers  along, 
through,  or  across  any  of  tha  proparty  undar 
tha  jurisdiction  of  tha  board." 

Tha  foragoing  indicatas  that  tha  City  and  County 
has  no  control  or  Jurisdiction  of  tha  class  hertin  inrolrad 
OTsr  tht  Embarcadaro,  and  illustrates  that  tha  City  would 
hara  no  power,  were  any  such  request  directed  to  it  in  an 
original  instance,  to  grant  to  the  Pacific  Gas  k  Electric 
Company,  or  any  other  public  utility,  the  right  to  occupy 
with  pipes,  wires,  conduits,  etc.,  any  apace  within,  upon 
or  OTer  the  Embarcadero  tharoughfara.  Section  3133  indicatas 
tiiat  the  City  must  itself  secure  the  permission  of  the  board 
to  make  a  use  of  any  portion  of  the  Embarcadero,  eren  thou^ 
for  such  Tital  public  purpose  as  sewer  construction. 

Sections  752,  753  and  754  of  the  Public  i'orka 
Code  are  founded  upon,  and  justified  by,  the  theory  that 
whateTer  use  is  allowed  by  the  City  and  County  to  be  made 
of  its  public  streets,  such  use  is  constantly  subject  to  a 
necessary  resenration  of  police  power;  and.  in  the  reasonable 
exercise  of  such  power,  and  for  purposes  or  general  public 
interest  and  welfare,  the  city  may  require,  at  the  expense 
of  the  user,  alterations,  rsaovals  and  reaajustments  of 
properties  involred  in  such  permitted  uses.  (Hew  Orleans 
Gaslight  Co.  T.  Drainage  Comfflissicn.  197  0»S.  453;  Merced 
Falls  Gas  &  Electric  Co.  y.  Turner"  2  Cal.  App.  720:  Dillon 
on  Municipal  Corporatlona  {5th  Ed. J.  Vol.  3,  pp.  20oO  at  aaq.) 
Those  principles  are  at  the  foundation  of  the  opinion  of 
September  1,  1943,  to  which  reference  haa  been  made  above. 

The  reasons  ordinarily  Talidating  the  applicability 
of  Sections  752,  753  and  754  are  not,  however,  present  In 
the  instant  case.  Since  the  street  herein  (the  Embarcadero) 
is,  by  superior  and  controlling  law.  entirely  removed  fr«i 
local  control,  the  police  power  of  San  Francisco,  in  the 
respects  involved,  is  non-existent.  In  the  present  instance, 
the  police  power  of  tha  state  ia  the  controlling  factor:  and 
Sectiona  752,  753  and  754  cannot  apply  to  the  instant  situation 
any  more  than  such  sectiona  would  have  application  regarding 
contemplated  public  work  in  tha  City  of  Oakland.  It  lias 
solely  within  the  power  of  the  board  to  dictate  x^movala  and 
relocationa  on  the  Embarcadero,  if  such  are  necessary  to 
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aceonaaodat*  the  tewar  work  authorizad  by  it  to  b«  dona 
tharaln  by  tha  City  and  County. 

Henea,  xinlasa  tha  board,  in  granting  to  tha  City 
p4>rBi88ion  to  do  sawar  vork  on  tha  Embarcadero,  has  indudad 
tharain  permission  to  make  relocations  and  adjustaenta  of 
such  pipes,  lines,  conduits,  ete«,  as  have  been  placed  there 
by  others  with  board  peralasion,  the  City  would  haye  no  right 
or  power  to  make  such  changes,  resardlasa  of  a  conplete 
willingness  on  the  part  of  the  City  to  bear  the  expense 
thereof. 

If  permission  were  so  obtained  allowing  to  the 
City  the  right  to  make  ]:*equired  relocations,   such  could  be 
done  at  City  expense  by  adherence  to  the  provieions  of  Section 
95  of  the  Charter;   for  while   such  expenditures  would  be  made 
only  upon  property  other  than  that  of  the  City,  they  would 
be  properly  and  reasonably  incidental  to,  and  made  necessary 
by,  the  exigencies  of  the  City's  sewer  work. 

Accordingly,   vou  are  adrlsed  that  the  answer 
to  your  query  (a)  Bust  be  in  the  negative.     In  response  to 
your  query  (b),  you  are  advised  that  public  funds  may  be 
so  used,   subject  to  the  conditions  expressed  in  tha  next 
preceding  paragraph. 

Respectfully  subod-tted, 


CITI  ATTORSEI 


To:  Department  of  Public  Works 
via  Chief  Administrative 
Officer 
VTB 
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March  30,  1949 

iUBJSCti      Pa.ca  or  art  C09U3iXUM  to  ALL0CAT5 
TO   Thii  JAU  FRAKCIjCO  AKT  AiJJClATlOM 
^2000  F./R  SUPPORT  uT  iTi  SAU   FRAWCIjCO 
jy;.,?03Ium  of  KODERH  ART> 

Gftntleaicnt 

This  will  «ekQowl«ds«  receipt  of  your  recent  request  for 
an  opinion  wherein  you  recite,  in  substance,  the  following  facts t 

(1)  That  the  San  Francisco  Art  A8»ocaatic«  plans  to 
hold  a  .3ynposiua  on  Modern  Art  this  spring  in  the 

3an  Franeiaco  Kuseuoi  of  Art. 

(2)  That  the  syaposiuB  is  being  dereloped  as  a  Wes- 
tern counterpart  to  the  recent  synposiuai  held  on  the 
•iast  Coast,  and  sponsored  by  Life  Magasine. 

(3)  Outstanding  paintings  are  being  obtained  as 
illustrative  saterial  for  the  discussion,  and  a  distin- 
guished panel  of  participants  has  been  invited* 

(4)  Kuch  publicity  will  be  obtained  from  this  out- 
standing event* 

You  then  etate  as  follows t 

"The  .}an  Francisco  Art  Association  has  requested  of 
the  ian  Francisco  Art  Conmission  support  of  the  sysposiuai 
in  the  SUB  of  42000.       The  Art  Commission  is  considering 
this  request,  but  before  it  acts  on  it,  however,  the 
vOQUsission  desires  to  know  froa  the  City  Attorney  if  it 
would  be  acting  legally  and  within  its  powers  in  a  ;propri- 
ating  a  sua  to  the  Art  Association  for  support  of  its 
San  Francisco  Symposium  on  fiodern  Art.     If  a  sun  were  so 
appropriated,  as  at  present  eonteaiplated  by  the  irt  Coa- 
Biisalon,  it  would  be  charged  against  the  unexpended  and 
unencxiobered  aaount  of  $10,000*00  'Furthering  Visual  Arts* 
in  the  Art  Commission's  oux>rent  budget. 

"The  Art  Commission  respectfully  requests  an  early 
opinion  in  this  matter  froa  the  City  Attorney." 

0  P  I  H  I  0  M 
Section  45  of  the  charter  provides,   in  part,  as  follows i 
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*The  (Art)  CoBi&isslon  ahftll  supenrlst  and  con- 
trol th«  expenditure  of  all  appropriations  nade  by 
the  Board  of  Supervisors  for  musie  and  tha  advance- 
ment of  art  or  Buaio." 

AttentioA  is  particularly  called  to  the  charter  reouire- 
ment  that  the  Art  ConciisaioB  shall  superviae  and  control  the 
expenditure  of  all  appropriations  fort  he  advanoeinent  of  art. 

Your  request  would  indicate  that  it  is  contemplated  turning 
over  i2|000  to  the  ian  Francisco  Art  Association  for  the  purpose  of 
acting  as  a  sponsor  for  the  synposiua  —  and  that  the  Art  Association 
actually  would  supervise  and   control  the  expenditure  of  the  tnoneys 
involved.       This  would  be  violative  of  the  charter  requirement  that 
that  responsibility  must  rwoain  with  the  Art  Comaisslon. 

Henet,  though  this  project  may  be  a  oost  worthy  one,  the 
Art  Comiaisslon  cannot  turn  over  to  the  San  Francisco  Art  Association 
$2,000|   in  the  fflanner  indicated  in  your  request,  —  for  the  purpose 
siaply  of  being  included  as  a  sponsor  for  this  symp>osiuB. 

lou  are  thus  advised  in  connection  with  your  inquiry  as 
subletted. 

Respectfully  subaitted, 


«3W  DIOH  R.  HOLM,  City  Attorney. 
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March  30,  1949 

SUBJECT:   PIHE  HOUSE  CAN  BE  LOCATED  IN  A  FIRST 
RESIDENTIAL  DISTRICT  aITHOUT  REZONINO 
THE  SITE. 

Gentlemen: 

This  will  acknowledge  receipt  of  your  recent  request 
for  an  opinion  as  follows: 

"The  Board  of  Fire  Commissioners  respectfully  re- 
quests an  opinion,  as  to  whether  or  not  a  Fire  House 
can  be  located  in  a  First  Class  Residential  District, 
without  haying  the  site  rezoned  by  the  City  Planning 
Commission." 

OPINION 

The  general  rule  is  that  in  the  interpretation  of  a 
legislatire  enactment  a  municipal  corporation  is  not  bound  by 
general  words  limiting  the  rights  and  interests  of  its  citizens 
unless  the  municipal  corporation  is  included  within  the  limita- 
tion expressly  or  by  necessary  implication. 

C.J.  (Cubach  Co.  v.  KcGuire, 
199  Cal.  2157) 

This  office  has  heretofore  determined  that  the  City  and 
County  of  San  Francisco's  zoning  regulations  do  not  apply  to  the 
city  itself  when  operating  in  a  proprietary  or  governmental  capa- 
city.  (See:  City  Attorney's  Opinion  No.  490,  September  1931 » 
to  Board  of  Superyisors.) 

lou  are  therefore  adrised  that  a  Fire  House  may  be  located 
in  a  First  Residential  District  without  haying  the  site  rezoned  by 
the  City  Planning  Commission. 

Respectfully  submitted , 


TO  BOARD  OF  FIRE  COMMISSIONERS      DION  R.  HOLM,  City  Attorney, 
Room  2,  City  Hall 

NSW 
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April  5,  1949 


SUBJECT  1   IIREV/ORKS  DISPLAY,  UNTKR  Ort^ICIAL  CITY  Ai.'D  COUNTY 
AUSPICES,  IS  CCNIiECTlOK  *ITH  THE  CELEBRATION  OP 
inDEPENTEKCE  DAY 

Gentleoeni  You  have  rcqueated  an  opinion  «h«th«r  it  is  possible 
under  official  City  and  County  auspices  to  put  on  a  fireworks  display 
in  connection  with  the  celebration  of  Independence  Day. 

0  P  I  2.  i  0  H 

1.   A  fireworks  display  in  connection  with  the  celebrstion  of 
Independe.ice  'Jay  is  a  public  piiri?ose«      ———————— 

See  I 

Allied  Architects  t.  Payne.  192  Cal.  431  at  434  where  the 
court  stated! 

"It  is  settled  beyond  question  that  the  promotion 
of  patriotism,  involving  as  it  does  the  sense 
of  self-preservation,  is  not  only  a  public  purT>ose 
but  the  most  elemeital  of  public  purposes.  (Citing 
cases)    The  oontiaulty  of  our  f^vernmental 
institutions  is  dependent  in  a  large  measure  upon 
the  perpetuation  of  a  patriotic  impulse  which  is 
but  the  willin(n:ies8  to  sacrifice  all  for  the  ideas 
and  the  ideals  which  form  the  foundation  stones  of 
our  republic." 

£•  A  public  dlsnley  of  fireworks  :nay  be  riven  with  the  joint 
written  consent  of  tne  ;ire  -arshal  and  the  Chief  of  Police, 

See  Section  1290  of  the  Police  Code  of  the  San  Francisco  V.unicipal 
Code  which  provides! 

"No  person  or  persons,  firm,  company,  corporation 
or  association  shall  fire  or  discharge  any 
firearms  or  fireworks  of  any  kind  or  description 
within  the  limits  of  the  City  and  County  of  -an 
?1>ancisco. 

"Provided,  however,  that  pubiii  fliislays  of 
fireworks  may  be  given  with  thi  j§int  written 
consent  of  the  Fire  .rarshal  and  the  Chief  of 
Police." 

See  Section  135  of  the  Fire  Code  of  the  San  PVanoiseo  ^iunioipal  Code 
*hieh  provides  t 
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"It  BhAll  b«  unlawful  for  any  ptrson  or 
pertoni,  firm,  company,  corporation  or  associ- 
ation to  store,  manufacture,  sell  or  discharge 
any  fireworks,  firecrackers,  torpedoes  or  any 
similar  agency  that  creates  noise  or  fire  within 
the  City  and  County  of  r.an  Pranelsooj  provided, 
however,  that  public  display  of  fireworks  may  b« 
C^ven,  with  the  joint  written  consent  and  under 
the  supervision  of  the  Tire  r^rshal  ahd  Chief  of 
Police," 

You  are  therefore  advised  that  in  accordance  with  th« 
forecoing  sections  of  the  Municipal  Code  it  is  possible,  under 
official  City  and  County  auspices,  to  put  on  a  fireworks  display 
in  connection  with  the  celebration  of  Independence  Day  and  funds 
may  be  appropriated  legally  for  this  purpose* 

Respectfully  submitted. 


DION  R.  HOLU 
City  Attorney 


Toi  Board  of  Supervisors 
ccj  i:ayor 


April  6,    1949 


"f 


SUBJECTl      USE   C?  SFAI.  OF  SAN    FRAr,'CISCO   ON    CBHTIPICATF  OF  CGKPLETIOH 
OF  EDaCATICHAL    COURSE    OIVKK  Bl'    COOPERATION  OF  UJ,^VERF.ITY  Or 
CALIFORNIA  AND  ADULT  EDUCATION  DIVISION  CT   THE  £AN   rR-KCISCO 
UiaFIED   SCHOOL  DISTRICT 

Dear  Sin 

You  haT«  inquired  whether  there  Is  anj  legal  reason  vhy  the 
corporate  seal  of  the  City  and  Countj  of  San  Tranoiseo  nay  not  be  \iaed 
upon  certlficatea  of  eorcpletion  of  a  eertaia  course  given  in  coopera* 
tion  by  the  University  of  California  and  the  San  Franoiseo  Unified 
School  District. 

CPITflON 

The  charter  of  San  Francisco  provides  in  3ection  2  that  it 
"may  have  and  use  a  coimaon  seal."   "The  city  is  a  corporation  distinct 
from  that  of  the  school  district,  even  though  both  are  designated  bv 
the  same  name  and  embrace  the  sane  teirritory*"   (18  Cal.  Jur.  698-9)* 

The  Uhiveraity  of  California  is,  of  course,  a  separate 
corporation.  The  University  has  a  seal  of  its  ovn,  authorised  by 
Article  IX,  section  9,  of  the  Constitution  for  its  use  "for  the  effectiv 
administration  of  its  trust." 

The  purpose  of  the  seal  of  the  City  amd  County  is  to  attest 
official  acts.  As  stated  in  6a  Cal.  Jur,  267,  "The  seal  is  the 

sif.nature  of  the  corporation  • The  seel  of  a  corporation  affixed 

to  an  instrisnent  is  evidence  thsLt  the  writing  is  a  corporate  act." 
The  effect  of  a  seal  affixed  to  an  Instrument  as  prioa  facie  evidence 
is  stated  in  some  detail  in  section  374  Civil  Code,  section  333  Coz^ 
poration  Code.   By  Part  I,  San  Francisco  I-'unicipal  Code,  the  Clerk  of 
the  Doard  of  Supervisors  is  made  the  official  custodian  of  the  seal 
for  the  City  and  County.   Neither  the  Clerk  nor  any  other  official  of 
the  City  and  County  has  power  to  lend  the  seal  of  the  City  and  County 
to  any  other  agency  to  atteat  a  docxznent  of  that  agency. 

You  are  therefore  advised  that  the  seal  of  the  City  and 
County  may  not  legally  be  used  upon  the  certificates  of  completioa 
referred  to  in  your  inquiry. 

Respeotfully  submitted. 


DION  R,  KOTit 
City  Attorney 


To  I  Mayor 

cot   Clerk,   Board  of  Supervisors 
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April  7,    1949 

ny  c-'.riSTaarTicN  c--  a  ftat  rcjSE 

'.^ntleaant 

Ti\i»  office   !■  In  r«c«lpt  of  a  rcqueit  for  an  opinion  which 
raadf   as   follovii: 

"The   Park  rorcin   ion  da pi res   that  an  opinion  be 
obtained  from  you  regarding  the  uae   of  moniea 
in  th«»   "uy-rtr.an  :>eque8t  Fund.     It  la  the   inten- 
tion of   the   Park  Coisjnisaion  to  conatruct  a  boat 
house   on  the   shcra  of  htow  !.ake   In   Golden  Gate 
Park  and  to  secure   the  funda  for   the  project 
froos   the   "uh.raiiirt  liequeet  Pund. 


« 


vdll  you  please  advise  us  whether  or  not  the 
aonie*   in   the   Fu^rcuux  TTequest  >'und  nay  be 
used  for  the   conatruotion  of  a  boat  houae  at 
3 tow  ^ake." 

rPI^IOM 

The  pertinent  portion  of  the  will  of  Alired  :uhrman» 
deceased,  is  parap;raph  13  '\nii   z^ads  as  follows t 

"All  the  rest  and  real  due  of  r.y  estate  of 
every  kind  and  nature  I  hereby  rive,  beqjeatb 
r:u1  ''.evi:«e  to  the  'Ity  and  County  of  San 
Trinclsco,  a  nunicipal  corporation,  to  be  ueed 
Rnd  er^pended  in  the  followlnr  proportions  end 
for  the  following  purposes,  towltt 

"One  half  of  said  rest  and  residue  to  the  3an 
"rttnclflso  Public  T.ibrtry  for  the  acquisition 
of  additional  books  on  economic  and  political 
subjecte,  nnd  tlie  roTiaining  one-half  of  said 
rest  and  residue  for  the  farther  adornment 
of  our  fared  ucd  beloved  Golden  Gate  Park,  aa 
may  be  determined  by  the  Park  Cosaal  as  loners  of 
said  City  bad  CcAnty,  as  it  is  tsy  intent  and 
Will  that  the  "ubllc  at  lar^e  shall  be  and 
become  ray  ultimate  beneficiaries." 

V.J   predecessor  re.-.dered  an  opinion  on  Tecexber  19,  1946, 
with  respect  to  the  ssjue  ^^^neral  subject.   At  that  time  it  was 
pointed  out  that  the  decree  of  distribution  In  the  Alfred  r'uhrvan 
Eatate  contains  the  aame  Istn^^viage  as  set  forth  in  the  will.   It 
was  necessary  to  define  the  vc>rd  *'adornr:ent"  in  oz^er  to  ascertain 
the  intent  of  the  toaker  of  the  will. 


H 


It  was  pointed  out  that  In  A«b«t«r*a  K«w  IntemjLtlonal 
riotioiiary,  2nd  edition,  the  word  "adorn"  la  defined  ae  followet 

"To  deok  or  dress  with  ornanent)  to  enbelllah| 
to  aet  off  to  advantage)  to  render  pleasing 
or  attraetlTe;  to  add  to  the  beauty,  aplendor 
or  attraotlveneaa  of." 

i.e  ooneluded  In  the  aforementioned  opinion  that  the  Fuhrman 
Bequest  may  be  used  for  the  beautlfleetlon  of  Stow  Lake  and  the 
Improyonent  of  the  boat  house,  u'e  specifically  provided  that  no 
part  of  the  funds  could  be  used  for  repairs  or  maintenance  slnoe 
the  maker  of  t'l©  will  used  the  expire ssion  "furtyier  adornsjent". 
These  latter  words  would  indicate  tivat  It  was  hia  intention  that 
soaethinQ  vss  to  be  added  which  did  not  presently  exist.  It  oust 
be  obvious  that  If  the  funds  could  be  used  for  the  IsiproveTnent  of 
the  boat  house  they  may  also  be  used  for  the  oonatructlon  of  a 
boat  house* 

You  are  therefore  advised  t^jit  should  the  Park  Ccsnsdaaloa 
believe  that  a  iicw  boat  house  (to  use  the  words  of  •?ebiter*a  I^ew 
International  l^letiocary  aa  quoted  stove)  wovld  CTbelllsh  the  Park 
or  set  it  off  to  cdvanta^e  or  render  it  mere  pleasing  or  attraotlwa, 
or  would  add  to  the  beauty,  splendor  or  attractiveness  of  the  Park^ 
tha  Alfred  Tahnrian  Bequest  may  be  usied  for  this  purpoae* 

Respectfully  aubnltted^ 


LION  u.  vjjia 

City  Attorney 


To  I   Park  CoRXiiaalon 


// 


AprU  i,  1949 

SUBJECT!     ANGEL  ISUSD,  BOARD  MAI  AUTHORIZE  TAKING  OP  BIDS 
TOR  LEAGB  TIIKREOP  bEFOR£  ACUI  :ITI0M  OF  LEGAL 
TITLE   THEHETO  61   THE   CITI, 

G«ntleB«n: 

This  offie*  la  la  rte«ipt  of  your  r«qu«tt  for  an 
opinion  a a  folXowat 

"Attachad  harato  plaaaa  find  copj  of  a  propoaad 
rasolution  vhleh  eontamplataa  raqueatin^  tha     ' 
Diractor  of  Fropart/  to  call  for  bida  for  tha 
rantal  of  Angal  I aland* 

**In  Tiaw  of  tha  fact  that  tha  Board  of  Supanriaora 
la  infon&ed  that  tha  Citj  and  County  at  tha  pra- 
aant  tijca  haa  no  intaraat  in  Angal  Island,  ot^ar 
than  an  option  to  purch&sa,  unaupportad  by  con* 
aidaration,   tha  board  raapaetfully  raquaata  your 
opinion  aa  tot 

*(a)     Vhathar  or  not.  in  Tiaw  of  axiatinc  cir- 
cumataneaa,  tha  Board  of  3uparriaora  may  proparly 
raquaat  tha  Diractor  of  Prpparty  to  call  for 
binding  bida  for  tha  laasa  of  Angal  I aland  by 
tha  City  and  County  to  prirata  antrapranaura. 

"(b)     What  would  ba  tha  lagal  righta  and  liabilitiaa 
of  tha  City  and  County  ahould  aaid  propoaed  raso- 
lution ba  adoptad  and  fina  bida  ba  racairad." 

Tha  Chartar  of  tha  City  and  County  of  S&a  Fraaciseo 
la  not  a  grant  of  powara  but  rathar  an  inatruaant  which 
accapta  tha  privilaga  grantad  by  tha  Conatitutioa  of  ec»iplata 
autonomoua  rula  with  raapact  to  ■unieipAl  affaira,  and  which 
otharwiaa  aanraa  naraly  to  apaoify  tha  linitationa  and  rastrie- 
tiona  upon  tha  axerciaa  of  tha  powara  ao  grantad  and  accaptad. 


Saat 


West  Coagt  Adrertialng  Coapany  v.  San  Frnnciseo. 
14  Cal.  i2d)  516. 


Sactioa  ^  of  tha  Chartar  proridaa  aa  followat 

"Tha  City  and  County  nay  aaka  and  anforca 

all  lawa,  ordinancaa  and  ragula tiona  nacasaary, 
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conT«ni«nt  or  incidental  to  th*  txtreist  of 
all  rights  and  powara  in  raspeot  to  its  affaira, 
offieara  and  amplojeaa,   end  ahall  Kara  all  tha 
righta,  aad  powara  appropriata  to  a  oountjr.  « 
city,  and  a  eitj  and  county,  aubjaet  only  to 
tha  raatrietiona  and  liaitationa  proridad  in 
thia  ehartar,   •   •   •     Tha  apecification  or  anuaara- 
tion  in  thia  charter  of  particular  powers  shall 
not  be  exclusive*     Tha  exercise  of  all  rir.hta 
and   powers  of   the  city  end  county  when  not  pr»» 
scribed  in  this   charter  shall.be  as  provided  by 
ordinance  or  resolution  of  the  board  of  supenrisora.* 
(iuaphasia  added) 

In  tha  Vast  Coast  Advertising  Company  eaaa,  aupra,  tha 
court  atatad  at  page  521  as  followa: 

**It  if  now  aatabliahad  by  a  lina  of  daciaioat 
of  tha  courta  of  thia  atata  that  a  city  whioh 
has  availed  itaalf  of  tha  proviaions  of  tha 
Conatitution  a  a  aaanded  in  1914  has  full 
control  over  ita  aunicipal  affairs  unaffactad 
by  general  laws  on  tha  a&xna  aubjaet-Battara , 
and  that  it  haa  such  control  whether  or  not 
ita  charter  apecifically  providaa  for  tha  par- 
t^cul&r  power  aought  to  be  axerciaad,  so  long 
as  tha  power  ia  exercised  within  tha  listitationt 
or  rtstrietiona  placed  in  the  charter*" 

aa»eee«« 

"The  foregoing  eitad  easaa  leave  no  doubt  that 
auch  a  chaz^ar  ia  no  longer  a  grant  of  powara, 
but  is  rather  an  instruaent  which  aecapta  tha 
privilege  granted  by  tha  Conatitution  of  cob* 
plate  autonoKOua  rule  with  respect  to  aunieipal 
affaira,  and  which  otharwisa  servea  naraly  to 
specify  tha  liaitations  end  restz*ietiona  upon 
tha  exorcise  of  tha  powers  ao  granted  and  acceptad* 
Therefore  any  such  power  not  expressly  forbidden 
may  ba  exerciaed  by  tha  nunicipality,  and  any 
liaitationa  upon  ita  exerciaa  az^  thoaa  only 
which  havo  been  spacifiad  in  tha  charter.* 

*•   •   ,  tho  antaieratioa  of  somt  powara  does  not 
exclude  tha  exerciaa  of  powara  not  emmeratad 
except  aa  liaitad  by  tha  charter  and  tha  Con- 
atitution," 
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S;>«cifie«Il7,  in  r«f«r«act  to  Stetloa  2  of  th« 
Cbarttr  quot«d  ftbor*,  th«  court  ttatod  at  pagt  523  at  followat 

*FurthtrBort,  by  tha  quotad  proTltloaa 
froa  saotion  2,  tha  dafandaat  has  aeoaptad 
tha  grant  of  sueh  ganaral  powara  and  hat 
alto  axprattlx  nagatiYad  tha  affaet  contandad 
for  by  tha  plaintiff  by  proriding  that  tha 
anumaration  of  tpeeifie  powars  thall  not  ba 
axclutlTt,  and  by  rasanring  tha  right  to 
exerciaa  powara  not  enuaaratad." 

In  dataraining  whathar  tha  Board  of  Supanritora 
may  raquatt  tha  Diractor  of  Proparty  to  call  for  binding 
bidt,  conditionad  upon  tha  acquisition  of  Angal  laltnd  by 
tha  City  aod  County  of  San  Francisco,   for  tha  leasa  of  Angal 
Island  by  tha  City  and  County  of  San  Fr&ncitco  to  priYata 
entrapraneura.   it  is  nacssaary  to  detamina  whathar  thara 
it  any  proYision  la  tha  Chartar  forbidding  auch  action* 

Sactiona  41  and  93  of  tha  Chartar  daaling  with  tha 
laasing  of  proparty  by  tha  City  and  County  of  San  Francisco 
ara  z^ot  applic^bla  to  thia  aituation.     Thesa  ssetions  daal 
with  tha  leasing  of  proparty  to  which  tha  City  ynd  County 
of  San  Franciaco  alrasdy  has  Isgal  titla  and  ascondly,  tcay 
ara  restricted  to  proparty  under  tha  jurisdiction  of  tha 
Park  Departaent  (Section  41).  surplua  property  (Section  93) 
and  property  under  tha  juriadictioa  of  tha  Public  ytilitiat 
Cofflaission  (Saction  93)* 

fior  can  it  ba  said  that  thasa  aactiont  la  any  way 
forbid  tha  action  contuaplatad  by  your  board,  that  ia.  tha 
taking  of  bids  for  tha  laaiing  of  Angal  Island  conditioned 
upon  the  subsequent  acquisition  by  tha  City  and  County  of 
San  Frencisco  of  Angal  Island,     As  statad  aboya  tha  anuaaration 
of  specific  powara  it  i»t  axolusiya  and  tha  City  and  County 
of  San  Francisco  has  by  its  Chartar  raaaryed  tha  right  to  axareii 
powart  not  anuaa rated. 

A  tituation  soaawhat  siailcr  to  that  eontaaplatad  by 
your  board  was  inyolyed  in  tha  case  of  Adrolrel  Realty  Company  t. 
City  of  Haw  York.   (S.I.)  99  N.E,  241.  which  upheld  tha  yalldity 
of  a  contract  of  the  City  of  New  Yonc  with  a  priyata  subway 
eoapany  providing  for  the  building  of  subways  and  laasing  thaa 
to  tha  priyata  eoapany* 

Saa  altot 

City  of  Oakland  t.  »illiaaa. 
206  Cal.  315. 

I   upholding  tha  yalldity  of  •  laasa  and  contract  between  tha  Board 
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of  Park  Co»ilision«rs  of  th«  Cltj  of  Oakland  and  a  prlrata 
eonpanj  for  tha  araotlon  bj  tha  City  of  a  warahouaa  to  ba  laaaad 
to  tha  prirata  compaay, 

Tott  ara  tharafora  advlaad  that  tha  Board  of  Supar- 
Tiaora  may  proparly  raquaat  tha  Diraetor  of  Froparty  to  call 
f&«   binding  bida,  eonditionad  upon  tha  aubsaquant  aequlaition 
by  tha  City  and  County  of  San  Freneiaca  of  Angal  Island  for  tha 
laasing  of  Angal  laland  by  tha  City  and  County  of  San  Franciaeo 
to  prirata  antrapranaura. 

Folloving  la  tha  proeadura  which  ahould  ba  followad 
in  thia  aituation,     Firat  of  all,  tha  Board  of  Supanrisora 
ahould  adopt  an  anabling  ordinanca  providing  for  tha  proeadura 
and  authorialng     tha  Board  to  arranga  for  tha  laasing  of  (ro- 
party  to  ba  aequirad  froa  tha  Unitad  Stataa  of  Anarica  prior 
to  tha  acquisition  of  tha  proparty  froa  tha  Unitad  Statat. 
In  such  oz^dinanea  it  ahould  ba  proTidad.  aa  In  tha  ordinances 
of  tha  City  relating  to  propoaala  and  bida  ganarally,  that 
all  bida  may  ba  rejaetad.     AXtar  such  aa  ordinanca  la  adopted 
tha  procedure  therein  set  forth  ahould  ba  followed  specifically 
in  reference  to  the  laaaing  of  Angel  laland. 

As  far  aa  the  legal  ri^ta  and  liabilities  of  tha 
City  and  County  should  auoh  a  fira  bid  be  received  and  accepted, 
they  would  be  dependent  upon  the  tenna  of  the  proposal  for 
bids  and  would  be  the  ease  aa  in  other  eases  where  bids  hare 
been  x^ceived  and  accepted  by  tha  City  and  County  of  3&n 
Francisco. 

Reapeotfully  aubaitted, 


Dlwli  ti.    HuLK 

CITX   ATTjRNET 


Tot     Board  of  Superviaort 

Attni     John  R.  >}car&th 
eat     The  Mayor 


/ 


Mar  6«   1949 


SUBJECT  I      AUTilORITT  TO  VkKF.  RETCHD  OF  PESMIT   FEES  f.TOSRK   PHOPCSBD 
CClioTHUCTlON    i.'.RK  KCT   PtJ^RFikKD  Af^TEK    Pi;7^ltIT   ISSUE) 
BECAUSg  CF  CCirnu PLATED   CO'.VJgnnkTlOJH   i'RC-rSEDINGR, 

r-«ap  'In 

This  off  lot  i«  in  r«e*ipt  of  joxxr  r«qu«it  for  an  epinlon 
vhloh  r«ad«  ai   folloval 

"Attaohttd  la   eopy  of  roport  dattd  Fobruary  10» 
1949,   rt^ardlng  rsqueit  bj  tht  K'ldstata  Conatxnictlon 
Company,   aetlnj^  for  tho   Intarmountaln  Ter«lnal 
Conpanj,  for  rafund  of  ^205.50  paid  for  parmit  to 
nake  building  alteration!.      Aftar  lasuanoa  of  tho 
panaitf   tha  Dapartciant  of  Publie  Worka  ordarad 
that  no  work  bo  parformad  irndar  tha  permit  beoauao 
of  notloa  from  tha  State  Highway  Cooialsalon  that 
they  planned  to  aoqulre   thla  property. 

"mIH  you  pleaae  render  your  opinion  regarding 
the  following  queationai 

"1.     Does  Lhiniolpal  Code   ?art  III,   Section  46, 
proride  authority   for  making  this  refundT 

"2.  If  not,  la  there  other  authority  for 
xaking  auoh  refondT 

'5.  If  there  la  authority  to  nake  the  refund, 
fhould  the  entire  fee  of  (SO5.50  be  returned,  or 
should  deductions  be  laade  therefrom  for  tho 
coGputed  cost  of  serriees  rendered  by  the  several 
departnents  of  the  City  and  County  of  San  I^anoisoo 
in  eonneetion  with  tha  isBuanoe  of  this  peroitt" 

OPIWIOK 

You  are  herewith  referred  to  the  opinion  of  the  City 
Attorney  rendered  to  tho  finance  Conmlttoe  of  the  Board  of 
SuperTiaora  under  date  of  April  5,  1929  and  the  opinion  of  tho  City 
Attorney  to  the  Controller  dated  ?ebruary  26,  1941. 

In  these  opinions  it  was  pointed  out  that  the  paysent  made 
for  a  building  permit  served  a  two-fold  purpose  -  one  to  defrsy  tho 
expenses  incurred  in  exanining  and  inspeotin/f;  the  building  and  tho 
other  for  the  cost  of  inspecting  and  examining  the  plans  and 
sped  11  cations.   It  was  ruled  in  those  opinions  that  if  the  permit 
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has  b«tn  issued  but  th«  building  work  !•  not  proevtdad  vith  and 
no  Inspsotion  vork  is  done»  th«  City  la  tntltlad  to  oompeniation 
for  th«  vork  involved  in  azamination  of  tha  plana  and  apaoifle&tiont 
but  that  tha  applicant  should  be  allowed  credit  for  the  reasonable 
cost  of  inspeotinj;  the  building  and  a  refund  made  aooordini^ly. 

In  the  situation  here  the  Citj  and  County  examined  the 
plans  and  specif i cations  and  a  permit  was  issued,   Jubnaquently  the 
CepartAent  of  Public  •or'xs  received  notice  fron  the  State  Hi^hvaj 
Cooaissioa  that  they  planned  to  condemn  the  property  ,  so  in  the 
interests  of  both  the  State  and  the  pemitie  the  Departznent  requested 
the  latter  to  perform  no  work  under  the  pez^t* 

X  believe  the  rulings  set  forth  in  the  tvo  opinions 
hereinabove  referred  to  are  applicable  to  thie  eituAtion  and  thAt 
the  City  having  examined  the  pl&ns  and  specifioationa  and  having 
issued  a  permit  without  knowledge  of  the  proposed  oondenmation  is 
entitled  to  retain  tiiat  proportion  of  the  fee  represeutlng  the 
cost  of  this  work.  The  balance  of  t>\e  fee  representing  tVie  cost 
of  Inapeotinf  the  bijlldlng  havlnr,  been  collected  for  a  piirp'>ee  that 
was  not  perforr.ed  should  be  refunced  to  the  applicant. 

You  are  advised  aceordin/rly. 

r^eapeetfully  subcittedf 


City  Attorney 


To  I  The  Controller 


-     No.    13    OVERRULED 

SEE    81-18  y O 

April  12,  1949  -^ 

SUBJSCTi     FCWSa  or  board  of  supervisors  to  adopt  RESOLUTIOI  fffi.'40RIAU- 
ZINO  TH8  PAOfKR  AUTH0RITI£3  TO  ASSIST  III  RETUaiilKG  TUI 
ITALIAH  COLONIES  TO  ITALl. 

Otatl«a«nt 

This  offiet  it  in  rvc^ipi  of  •  r«qu«st  for  on  opinion  which 
roodo  00  followot 

*I  hoTO  boon  4irteto4  bj  tho  Coamittoo  oa  County , 
Stoto  oad  Notionol  Affaire  to  roqutat  your  opinion  in 
ooanoetioa  with  tho  folloving : 

*It  io  roprosentod  that  oa  authority  of  oooo  asoaey 
of  tha  U.  S.  OoTommant.  offieiala  of  tho  City  and  County 
of  San  Franeiaco,  in  •  broadeaat  to  tho  than  Italian  OoTarn- 
aant  aado  in  July  1943 »  proadaod  oupport  by  tha  Unitod  Statoa 
of  o  proposal  for  ratum  to  Italr  of  ito  oolonioa  in  tho 
OTont  of  an  oarly  ourrondor  to  tho  Allioo. 

*Aasuming  tho  forosoing  to  bo  facto,  has  tho  Board  of 
Suponriaora  tho  powor  to  adopt  •  roaolution  Boau>riallaing 
tha  propor  authoritioa  to  aaaiot  in  roturainf  tho  Italian 
oolonioa  to  tha  Mothorland** 

Offieiala  of  tho  City  and  County  of  San  Francisco  waro  roquost* 
ad  by  an  agency  of  tho  Unitad  Stataa  OoYammant  to  broadeaat  to  tho 
than  oxietlng  Italian  GoTamaant  in  July  of  1943  plaading  for  an 
tarly  sixrrondor.     Aa  an  inducaaant  to  this  oarly  surrendar  «  proniao 
waa  nado  that  vo  would  aaaiat  in  whatarar  way  poaaiblo  in  roturaing 
tha  Italian  oolonioa  to  Italy.     Ono  of  tho  broadcaata  waa  aado  by  tho 
thai  Mayor  Angalo  J*  Bossi. 

In  July  of  1943  tlM  Unitod  Statas  was  still  at  war  and  tho  win- 
ftiag  of  tho  war  was  our  paranount  eonaldaration.     It  waa  wall  known 
that  tho  loyalty  of  tho  pooplo  in  tho  Unitod  Statas  of  tho  Italian 
raea  was  bayond  quastion  and  that  thay  waro  bonding  oTary  offort  to 
tiBlat  in  tho  winning  of  the  war.     Thousands  upon  thousands  of  young 
■•n  and  women  of  Italian  origin  answorod  tho  c&ll  to  arms.     Tho 
haroisa  of  aeorea  of  these  youths  is  written  indelibly  in  the  history 
•f  our  oountry*     Many  still  lie  benaath  the  sod  on  distant  shores, 
hiring  consecrated  their  liYos  to  the  eauao  of  freedoa.     Ue,  as 
Orleans,  had  dedicatod  our  lires  and  our  fortunes  to  a  victorious 
•uteoBo  and  were  bending  oTery  offozt  to  achlerre  an  oarly  succoaaful 
coQcluaion.     The  surrender  of  Italy  would  reault  ia  the  earing  of 
thouaanda  of  liToa  of  Aseriean  boya,  auny  of  thca  San  Franciacans, 
«a4  in  addition  would  also  hare  a  great  odTerso  psychological  effect 
vpoa  our  oneaios*     To  this  end  tho  broadoaats  were  aado  by  officials 
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of  our  citf  and  aa  an  Indueeaent  to  an  early  aurrendar  tha  pr^d.sa  of 
ratximlnc  tho  Italian  coloniaa  to  Italy  vaa  aada* 

That  Italy  aui*randar«d  uneonditionally  on  Sapt«ib«r  d.  1943,  la 
racordad  history,     Thara  can  ba  littla  doubt  but  that  tha  broadeaata 
as  wall  as  tha  patrlotisa  of  our  paopla  of  Italian  origin  playad  an 
iaportant  part  in  tha  aurrandar. 

Tha  City  and  Coiinty  of  San  Francisco  haa  an  obligatiMi  to  kaap 
its  promiao  to  tho  Italian  poopla  aa  outlinad  by  tho  broadeaata. 

Hy  pradaeassor  randarod  an  opinion  on  Daoeabar  30,  194^,  advis- 
ing that  \mdar  tha  c^iditiona  ■entioaed  in  that  raquast  tha  Board  of 
Supanriaora  did  not  haTa  tha  powar  to  paaa  a  resolution  maaorialiaing 
Congrasa.     HowcYar,   thara  vara  no  facta  prasentad  Bimilar  to  tha  facts 
in  tha  instant  raquaeta     Uo  damand  had  baen  aada  by  any  agency  of  tha 
United  Statea  Governaent  for  action  on  tha  part  of  tha  local  officials 
and  no  pronisas  had  bean  aada  which  req^ilred  fulfillaant* 

Ton  are  therefore  advised  that  you  not  only  have  tha  powar  to 
adopt  tha  resolution  maaorialiaing  tha  proper  authorities  to  retuz^ 
the  colonies  to  Italy,  but  that  in  all  conscience  it  is  yoiur  duty 
to  do  so* 

Raspeetfully  suboiitted, 


DICH  B.   HOLM, 
City  Attorney. 


To  I     Board  of  Supervisors 
Attn!     «John  R,  .^Qrath 
Clerk  of  the  Board 

set     Xsyor*a  Office 


April  U>  19 V9 

SUBJECTS     RSTENTIOI  ON  A  PEH^^ANENT  BASIS  OF  POUCSWOf^R  UNDSR  SMEB- 
GSNCY  VON.CIVIL  SSRVICB  APPOINTUBNT. 

G«ntltiita: 

This  off let  ii  la  rtetipt  of  jour  rtquts^  for  an  opinion  at 
follovs: 

"Tho  Judioianr  Comaittta  of  tha  Board  of  Superriaore 
haa  undar  conaidaration  a  propoaad  ra aolution  raquaating 
tha  Polioa  Comoieaion  to  eonaidar  ratalnlng  on  a  panaanent 
baaia  thoaa  policewoman  praaantly  undar  asarganox  non-eiTil 
aarriea  appointaant* 

"Tha  Comnittaa  raapaetfully  raquaata  that  you  infora 
it  aa  to  whathar  or  not  any  action  can  ha  takan  undar  axiat- 
ing  lav  which  would  aasura  tha  paraanant  ratention  of  aaid 
•aployaaa.  Tha  Coaaittaa'a  particular  attention  waa  diract- 
ad  to  tha  phraaa  in  tha  firat  aentanca  of  Saction  162  of  tha 
Chartar  which  rafara  to  a  maziaua  aga  a^  Itha  time  of  employ 
ment  of  not  otar  thirty-fiva  yaara,  aa  a  poaaibla  meana  of 
anabling  tha  aaployaaa  in  quaation  to  attain  parmanant  atatua*" 

Tour  raquaat  ia  diraetad  to  tha  sola  quaatioo,  whathar  undar 
tha  axiating  law  any  action  can  ba  takan  by  tha  Board  of  Superriaora 
to  aasura  tha  paraanant  retention  of  certain  aaployaaB,  who  presently 
occupy  tha  poaition  of  policewoman  undar  aoargency  non-civil  aarTica 
appointaantt 

Tha  antira  method  of  aacuring  a  poaition  in  tha  claaaifiad  ciTil 
aarriea  of  tha  City  and  County  ia  aat  forth  in  tha  Charter,  Accord- 
ingly, in  all  caaea  of  tha  appointment  of  a  ciril  aanrice  aaployaa, 
tha  proTiaiona  of  tha  Chartar  atiat  ba  atrietly  adhered  to* 

Tha  Charter  proridaa  ia  Saetioa  145  aa  followat 

*Applieanta  for  entrance  poaitiona  ia  tha  uniformed 
foreea  of  the  fire  and  police  department  ^all  not  be  leaa 
than  twenty  one  yeara  of  age  nor  more  than  thirty  fire  yeara 
of  age  at  the  tiae  of  appointaant.  a  *  a* 

It  ia  clear  that  the  charter  proriaion  ia  apaeific  upon  the 
point,  and  rafara  to  a  regular  oiTil  tenrice  appointment.  There  ia 
ao  indication  anywhere  in  thia  aaction,  that  a  paraon  haring  aoaa 
other  appointment  ia  the  police  or  fire  department  may  qioalify  in  a 
Afferent  aaimar* 
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A  p«r«on  holding  •  noa^eirll  ••rric*  appointment  undtr  ta  oatr^ 
geney  cannot  b«  eonitruod  to  hare  eompliad  with  Section  H5  supra, 
at  tha  tlma  of  tha  asargancj  non-ciTil  aarrica  appointment,  and  I 
adriaa  jou  accordingly*     Tha  language  in  Section  H$  that  X  quoted 
aboTa  T^t9r§  only  to  penianent  positiona  and  tha  applicanta  oust  ba 
qualified  in  accordance  with  thia  aectimi  at  tha  tiae  of  appointmenti 

lo  aaction  under  the  present  law  nay  be  taken  to  retain  the ae 

policewoman,  except  that  if  the  poaitiona  are  made  permanent,  and 
they  paaa  the  neceeaary  oiril  service  examination,  and  are  under 
thirty-fiTe  years  of  age  at  tiae  of  appointment,  they  may  be  so 
appointed* 

BeapectfUlly  submitted. 


DIC»  B.   HOLM, 
Oity  Attorney* 


Tot     Board  of  SuperTisors 
Attn:     John  R*  IfcGrath 
Clerk  of  the  Board 

ee:     Kayer's  Office 


April  22,  1949 
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subject:  interpretation  of  peremptort  writ  of  mandate  in  the  cask 
07  McCarthy,  et  al.,  t,  wolff,  et  al,,  superior  court  no. 

35S094. 

Dtar  Sir: 

I  hare  your  request  for  an  opinion  as  to  an  interpretation  of 
the  Peremptory  Writ  of  Ifendate  rendered  by  the  Superior  Court  on  the 
14th  day  of  March,  1949,  in  the  matter  of  McCarthy,  et  al«,  t,  Wolff, 
et  al« 

This  mandate  commanded  the  Ciril  Senrlee  Commission  of  the  City 
and  County  of  San  Francisco,  defendants  in  the  action,  to  admit 
petitioners  Allen  R.  IteCarthy,  Robert  H.  I4oyle,  William  Sharp,  George 
J*  Simpson,  James  A*  Strelesky,  Kenneth  B»  Watters,  Emery  Dutcher, 
Stanley  E*  Hearst,  William  D.  Hutchison,  Clarence  E«  Krueger,  Charles 
8.  Lasater,  Slmer  R*  Msples  and  Dennis  J*  Kenneally  to  the  occupancy, 
title,  use,  enjoyment  end  emoluments  of  the  position  of  S120  Dispatcher, 
and  petitioners  Frank  H«  Welch,  Joseph  M.  Casey  and  Wyatt  L*  Harrison 
to  the  occupancy,  titlo,  use,  •nJoy:nent  and  emoluments  of  the  position 
of  SllO  Inspector,  !iotor  Coaches,  and  petitioners  Iry  D.  Hester, 
Richard  A.  Lion  to  the  occupancy,  title,  use,  enjoyment  and  emoluments 
of  the  position  of  SllO  Inspector,  Central  Control  Tower* 

This  action  involved  an  interpretation  of  Section  125  of  the  City 
Charter  and  its  application  to  these  petitioners  yiitio   were  all  Market 
Street  Railway  employees  before  the  acquisition  of  the  same  by  the 
City. 

This  case  was  tried  before  the  Honorable  Pat  R.  Parker  on  March 
11,  12,  13,  14,  Id  and  19,  1947,  and  June  14  and  15,  194^.  and  the 
Couz*t  made  its  declolon  on  June  15.  194^*  Before  the  filing  of  findings 
of  facta  and  conclusions  of  law,  the  said  Honorable  Pat  R.  Parker  died, 
and  respective  counsel  stipulated  to  the  waiving  of  findings  of  facts 
and  conclusions  of  law  and  for  entry  of  Judgment  and  Decree.  The  reason 
for  the  delay  of  the  Court  in  rendering  its  decision  was  th^t  it  was 
awaiting  the  decision  of  the  District  Court  of  Appeal  in  the  matter  of 
Eenney,  et  al»,  v.  Wolff,  et  al.,  which  d ecision  was  rendered  on  March 
26,  19td. 

An  interpretation  of  Charter  Section  125  as  was  requested  in  the 
petition  in  the  McCarthy  case  was  first  decided  in  the  ease  of  Han Ion 
y.  Wolff,  72  O.A.  (2)  53,  which  interpretation  was  approved  in  the  con- 
curring opinion  of  Justice  Peters  in  the  ease  of  I^lllns  v.  Henderson. 
72  C.A.  (2)  135|  and  adopted  and  approved  in  the  ease  of  Kennev  v« 
yplff.  64  C.A.  (2)  592.  The  Honorable  Pat  R.  Parker  was  cognizant  of 
these  authorities  and  they  undoubtedly  formed  the  basis  of  his  decision 


#2 


•ad  vust  b«  looked  to  la  interpr«tlsg  tht  lfandat«  ttlpulAted  to  1b 
thf  aatttr  oX  MeCarthr.  at  al.,  Y.  ¥olff,  mt   al, 

Xa  th«  Hanl<m  eaM,  tht  Court  htldt 

*In  tffaet  Section  125  proTldet  that  if  oat  has  been 

•aplojed  for  one  7«ar  in  an  acquired  utility  such  employee 
shall  be  deemed  appointed  to  such  position  and  entitled  to 
*all  benefits*  of  the  senrice  under  the  anmicipality,  *Such 
position*  if  not  the  identical  position  would  be  interpreted 
as  meaning  a  similar  poeltion  in  kind  and  degree  -  one  that 
in  salary,  authority,  duties,  etc*,  is  reasonably  eoaparable 
to  the  employee's  former  position.  If  no  comparable  position 
exJsts  then  it  appears  that  *3uch  position*  bv  the  terms  of 
the  Charter  is  continued.  The  POBition  in  the  private  util» 
itT  is  adopted  as  a  cltv  position."   (Kapha si sourrj 

It  is  a  fact  and  it  was  brought  out  la  the  trial  of  this  ease 
that  the  13  m«n  who  were  classified  as  SllO  Inspectors  vere  titled 
and  performing  duties  as  dispatchers  working  at  night  with  the  Market 
Street  Railway*  Although  the  duties  of  night  dispatcher  are  prorided 
for  \mder  the  classification  of  SllO  Inspector,  there  are  other  multi- 
farious duties  prorided  for  in  that  classification  which  could  result 
ia  these  men  being  assigned  duties  out  in  the  street  and  during  the 
daytime*  I  am  of  the  opinion  that  the  Court  was  cognisant  of  this  and 
felt  that  their  duties  and  position  were  a  specialised  type  and  that 
they  should  be  continued  ia  it*  Therefore  it  decided  that  they  should 
be  reclassified  as  3120  Dispatcher*  I  am  confident  that  the  Court  only 
intended  to  secure  tiiem  in  the  type  of  position  which  they  held  under 
the  Market  Street  Bailway*  The  position  of  S120  Day  Dispatcher  is  aot 
a  similar  position  in  kind  aaA   degree  to  that  performed  by  the  peti- 
tioners  for  the  Market  Street  Railway*  That  the  Court  intended  that 
all  the  petitioners  mentioned  ia  the  mandate  should  be  secured  la  the 
specialized  type  of  work  that  they  were  performing  for  the  Market 
Street  Railway  and  not  be  transferred  to  sons  other  multifarious 
duties  embraced  in  the  classification  is  borne  out  by  its  decision 
that  the  petitioners  Frank  H*  Welch,  Joseph  M*  Casey  and  Yyatt  L* 
R&rrison  be  reclassified  SllO  Inspector  Motor  Coaches  instead  of 
8110  Inspector,  and  petitioners  iTy  0*  Hester  and  Richard  A*  Lioa 
be  reclassified  SllO  Inspector  Central  Control  Tower  instead  of  SllO 
Inspector*  See  KannsY  y.  Wolff,  supra* 

This  mandate  in  the  McCarthy  ease  it  t  direction  to  the  CiYll 
Senrice  Connissioa  to  create  the  position  of  S120  Dispatcher  and  the 
tooluaents  of  such  position  as  well  as  the  position  of  SllO  Inspector 
Motor  Coaches  and  the  position  of  SllO  Inspector  Central  Control  Tower, 
i&d  the  emoluments  pertaining  to  such  respective  positions* 

Xa  my  opinion,  the  Civil  Senrice  Commission  would  not  be  comply* 
iag  with  the  sumdate  of  the  Court  if  they  regrouped  the  reclassifica* 
Uons  of  SllO  Inspector  74otor  Coaches  and  SllO  Inspector  Central  Control 
Tower  under  t  new  classification  entitled  Sill  Inspector,  and  tht 
pstitionert  reclassified  by  tht  Court  at  S120  Dispatehtr  under  a 
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elatsifioatlon  of  S120  Day  Oispatehtr.  If  the  Commission  did  so  it 
would  not  only  not  b«  in  compliance  with  tho  mandate,  but  it  would 
again  not  assure  the  petitioners  that  they  would  be  secured  in  the 
type  of  position  v^lch  they  held  under  the  Ilarket  Street  Railway, 
which  was  the  pux*pose  of  the  suit  and  the  decision  of  the  Court  and 
the  stipulation  of  counsel* 

rurtheraore,  it  has  been  the  law  from  the  earliest  tines  in  this 
State  that  a  peremptory  writ  of  mandamus  must  conform  strictly  to  the 
altematiTe  writ*  The  reason  for  the  rule  being  that  a  mandoffius  pro- 
ceeding cannot  be  used  as  a  dragnet  but  that  the  party  asking  relief 
by  such  proceeding  must  specify  Juat  what  he  wants,  nothing  more  or 
less* 

GAT  V*  TORRANCS,  145  Cal*  lU; 

DEPT.  OF  PUBLIC  WORXS  ▼.  SAK  DIECJO,  122  C*  A*  159; 

CHAi^lBERS  T*  WATEHBURG,  129  C.A*  511. 

In  the  altematiTe  writ  issued  in  the  McCarthy  case,  the  position 
asked  for  is  Dispatcher*  Furthermore,  nowhere  in  the  pleading  is 
S120  Day  Dispatcher  prayed  for  nor  even  mentioned*  Not  having  asked 
for  the  position  of  S120  Day  Dispatcher  in  the  altematiTe  writ,  I  am 
of  the  opinion  that  the  Court  could  not  have  made  an  order  granting 
such  a  position;  if  the  Court  is  without  the  power  to  classify  the 
petitionera  to  that  position  because  it  was  not  asked  for  in  the  al- 
tematiTe writ,  the  CiTil  Seinrice  Commission  cannot  grant  them  that 
classification  by  means  of  interpretation  of  the  Peremptory  Writ* 

I  therefore  adTise  you  that  strict  compliance  with  the  Peremptory 
Writ  is  required,  which,  in  my  opinion,  necessitates  the  adoption  of 
the  classifications  of  S120  Dispatcher,  3110  Inspector  r4otor  Coach, 
and  3110  Inspector  Central  Control  Tower,  and  the  duties  and  emoluments 
pertaining  to  such  positions* 

Respectfully  subaitted, 

DION  R.  H0L4, 
City  Attorney* 

BJVJ 

To:  CiTil  Senriee  Commission 
Attn:  tir»   Wm*  L*  Henderson 

ec:  ?«r*  Walsh 
Hr*  Wolff 
Mr*  Kennedy 


IL 


April  25,  1949 


ol"BJ>-Cri      PA'tl   COKJ^I^.IOM  a:i  CO';ST.^UCTIO?i  Of  A  bUILDII.Ti   .'J.'D 
Orft   lHHOUJS   aNJ   :.i-H;.H   I/.r  fY  "v.  TT.)  '  IIHIN  THr. 
;.0l.  :JA^I^3  OF  7:1-    H  L.N.,    iTRljLN'i  A'lBO.'uITUM  ^ND 
i-OXANICAi,  GAIDUMS  IH   CCLJ.N  ::aTS   PA-iK. 

Gentlenen: 

This  office  is  in  rcooipt  of  your  rer^ucst  for  ah  opinion 
8  3  follovrs: 

"The  Park  Cotsnlsaion  is  now  contemplctlnn  the 
construction  of  a  buildinf,  and  greenhouse  within 
the  boundaries  of  the  Helens  :0tr7lin^  Arboretua 
snd  Eotsnicfll  Gardens  in  Golden  Cats  Park*  'xhe 
proposed  building  will  be  used  for  a  botanical 
libraryi  floral  diftplays,  meeting  rooms  for 
garden  clubs,  raid  for  other  activities  related 
to  the  purpose  of  the  Arboretus  as  well  as  for 
aininisti'stion.  Vs  also  contemplate  construct* 
in?,  a  concrete  coyer  orer  the  exist  in/;  reservoir 
in  the  Azboretua,  covering  it  with  Iocs  in  order 
to  carry  out  the  developeaent  and  iaprover.&nt  of 
the  Arboretua, 

"  vill  you  pl^dase  advise  this  Commission  if  the 
funds  for  these  two  projects  may  be  secured  froa 
the  Helene  Stryting  Bequest  Fund  which  was 
established  *for  the  laying  out,  arranreaent, 
cstablishs-zent  and  eoaplation  of  an  Arboretua 
and  botanical  Gardens  to  be  situated  in  ;iolden 
Cate  Park  *♦♦"» 


OPISIOI 


The  will  of  Helene  Stryling  insofar  as  its  pertin^snt 
parts  are  concerned  states  that  the  purposes  of  the  Strybing 
Fund  are  as  follows: 

"♦♦•♦♦for  the  laying  out,  arrsnr.ement ,  establish* 
sent  and  completion  of  aa  Arboretua  and  botanical 
Gardens  to  be  situated  in  Colden  Uate  Park  in 
said  Lity  and  County  of  Sen  Fronclsco,  preferably 
in  the  vicinity  of  the  buildings  of  the  California 
Acadeay  of  .'ieiences  in  said  Park,  to  contain 
especially  a  collection  of  trees,  shrubs  and 
plants  in  iigenous  to  or  characteristic  of 
Cnlifomia* 

"It  is  ay  wish  that  California  wild  flowers  and 
also  plants  used  for  andical  purposes,  v^ether 
native  of  California  or  not  shall  bs  given 
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•p«ei«l  conalderatioa  la  this  colleetioa,  Tbia 
baquaat  la  aubjtet  f   the  following  tama  and 
eooditiooat  • 

■1.  A  bronia  •aaoriel  tabltt  la  to  b«  placad 

la  soma  auitabla  location  la  said  ArboratUB 
to  bear  tha  nana  of  my   lata  husband, 
Chrlatlaa  Strybiag  and  of  Bjaalf,  togatber 
>«ith  an  appropriata  inacription  8hovin(;,that 
tha  gift  of  thia  Arboratua  and  Botanical 
Cardans  waa  mada  by  ua  for  the  benafit  of 
San   Franc! aco,  aeid  inacription  to  ba  sub- 
■it ted  to  Kf   axacutora  for  tbeir  approT&l. 

"2*  All  traaa.  ahruba  and  planta  ara  to  be 

properly  labeled  for  purpoaaa  of  infoma* 
tion* 

"3*  ^ha  locations,  plana,  spaclficationA  and 
propoaed  axpendituras  to  ba  autaittt^d  to 
■7  exeoutora  and  to  ba  approrad  bj  tbea. 

%.   Z  expect  that  tha  naeaapary  funda  for  tha 

B&intonanca  and  operation  of  a&id  Arboretum 
and  Botanical  Gardens  viU  ba  fUraiohad  by 
asid  Citj  and  Countj  of  San  Pranciaco  through 
aaid  Board  of  Pax*fc  Commissioners  and  that 
iaid  board  of  Park  Cosmic si oners  will  ope rata 
and  naintaln  aaid  Arboratua  and  Botanical 
Gardens." 

It  Is  tha  opinion  of  this  office  that  tha  two  projects 
outlined  la  jour  letter  are  proper  atepa  la  the  "laying  out, 
arrangeaent,  establishaent  and  conpletioa  of  an  Arboretua 
and  botanical  Gardena,"  and  that  the  expenditure  of  funds 
froa  Mrs.  Jtrjting's  bequest  to  the  Park  Coomiasioa  to  carry 
out  tbeaa  projeeta  falla  withia  tha  Intent  aha  expressed  in 
her  will. 

The  estate  of  Helen  S^rybiag  (s.F.  Probate  Mo.  I»6097) 
has  been  diatributed  and  the  testaaentsry  trust  set  up  by  her 
vlll  has  been  teminated  for  a  number  of  years.  Her  executors 
ara  both  dead« 

Too  will  note  that  one  of  the  eonditiona  of  her  be que at 
was  that  "the  locationa,  plana,  spacificetions  and  proposed 
expenditures  (are)  to  be  submitted  to  ay  executors  to  be 
approred  by  thee."  Since  the  executora  are  dead.  It  la 
obTioualy  iapoasibla  to  comply  with  thie  condition. 

Howerer,  la  the  paat,  the  Board  of  Pax^  Cofralssionara« 
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in  this  situation,  has  p«tltlon«d  ths  S&a  Kranelsco  Jupsrlor 
Coux^,   Probsts  DspsrtmsQt,  for  «n  ordor  sp^rorlni;  and 
eutborltinjc  propossJ  expendlturss  fron  ths  Helens  atrxtlng 
iisquest  fund,   snd  ths  court  »&ds  such  sa  order* 

vithout  sxprssslng  sn  oplnloa  eonesming  ths 
nscsBsitj  for  filing  such  •  petition  and  sfcurlng  such  sa 
order.  It  Is  otir  thought  thst  such  procsdurs  shous  proper 
nispsct  for  the  irlAhes  of  ths  donor  of  the  fund  sad  is  • 
proper  procedure  to  follow*     It  is  reeor^cadcd  thst  this 
procedure  b«  followed  la  this  instsaes* 

Rsspcetfully  sutadtted, 


Citf  Attornej 
Tot      Psrk  Corel ssl on 


Q^ 
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April  26,   1940 


SUBJECTi      APPLIHABILITI   TO  YK^LOt.    CAiJ  C<;fc^.?AB/   OF  EEI-F  lNr.,HA::CE 
PRCAISirUS  OF  SECTIOH  1030    (b)    CK  THE   PGTJCE   Cf.TE. 

G«ntlam«ni 

X  am  in  rtetlpt  of  your  request  for  an  opinion  as  follovat 

"Attaohad  htrato  la  a  aa If •axplanatorj'  lattar 
froca  tha  YaXlow  Cab  Coapany,  addrassad  te  tha 
Polloa  Cwnnlasion  and  racalTad  undar  data  of 
Pabruarj  14,  1949, 

"Tha  Tallov  Cab  Ccfflpany,  oparatlng  fiva  hundrad 
and  thraa  (505)  taxloaba  in  tha  City  and  rounty 
of  3an  FTanoiaco,  la  and  haa  baan  qualifying,  aa  a 
a«lf-lnaurar  under  tha  provlslona  of  Faction 
1060(b),  parar-raph  S,  of  tha  San  Franclsoo  City 
and  Cconty  Polloa  Coda,  by  filinr;  vlth  thia 
dapartaant  a  oxirrant  balanca  ahaat  of  said  company 
and  a  policy  of  axcaaa  inauranoa* 

"Tha  Poliea  Cotomlasion  raquaata  an  opinion  from 
you  aa  to  whathar  or  not  tha  Yallow  Cab  Company 
could  qualify  aa  salf •insurer,  aa  requested  by 
them,  under  tha  first  and  second  paraf:;rAphs  of 
::aetion  lOGO(b)  of  tha  Polloa  Code,  and  whether 
or  not  this  could  be  treated  aa  aufficient 
eoRipllance  with  all  the  proTlaiona  of  Sections 
1030  and  1081  of  the  Police  Code  and/or  atate  and 
federal  lava  applicable  to  aald  operation." 

The  letter  of  ?tobz*uaz7  6,  1949,  autanittad  to  your  CosuBlasion 
by  the  president  of  the  Yellow  Cab  Coiapany,  and  forwarded  as  an 
inolosure  with  your  above  request,  has  been  oonsldex^d  herein  aa 
factual  backfpround  in  rorm)ilatizig  thia  opinion. 

opiigog 

At  the  present  time   the  Yellow  Cab  Conpany,   aa  disoloaed 
by  your  requeat  for  opinion  and  inolosure,    filea   a  exirrent  balance 
sheet  and  a  policy  of  exceaa  insurance  \inder  tha  authorization  of  tha 
third  paragraph  of  .'>eotion  1030(b)   of  the  Polioe   ^ode*     That  paragraph 
tuthorisea  such  insurance   ooveree^e  for  any  "person,    fizna  or 
oorporation"  capable  of  aeeting  tho  oonditions   thez*eia  aet  out« 
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Th«  prorlalona  of  S*otlon  1080(a),  vhiob  do  not  authorlt* 
■•If  Inturanet,  but  r«qulr«,  rathar,  althar  outside  insup«ne«  or  bond 
eoreragt  tcalnet  paraoaal  Injury  and  property  dasiaga  liability,  ar« 
also  provided  to  apply  to  a  "person,  fim  or  corporation. " 

7h«  rtueh  mora  laniant  and  ral&xed  aalf  insuranea  prorislona 
of  Section  1030(b)  are  found  in  tbe  first  two  para^apha  thereof, 
concerning  which  advioe  is  presently  sought.  Thoae  paragrapha  prorlde 
as  follows  I 

"Sec,  1080  (b).  Provisions  for  Self  Insurers. 
Provided,  that  any  association  or  organization  of 
otmers  of  vehicles  for  hire,  as  specified  in 
Sections  1075  to  1081,  inclusive,  of  this  Article 
which  show  a  caah  reserve  en  June  15,  19S4,  of 
Fif  teen  Thousand  (ijl5, 000,00)  Dollara  and  there» 
after  show  a  »onthly  increase  of  ?our  Hundred 
(*400,00)  Dollars  until  the  eua  of  aVenty-Five 
Thousand  (tS5, 000.00)  Dollara  shall  have  accrued 
and  at  all  timea  thereafter  the  cash  reserve  in 
said  orgenisatlons  in  the  sua  of  T«enty»Five 
Thousand  (^25, 000.00)  rollers  shall  be  deeaed  a 
conpliance  with  tha  provisions  of  .lections  1075  to 
1081,  inclusive,  of  thia  Article. 

"Fald  z^ serve  shall  be  tised  for  the  purpose  of 
satisfying  and  liquidating  claims  for  dajsa^es  to 
persons  and  property  arising  out  of  the  neeli^renee 
of  the  operators  of  said  association,  and  shall 
be  subject  to  execution  In  satisfaction  of  final 
judi^^nent  rendered  against  any  operator  or  nenber  of 
said  organization  or  association  after  execution 
has  been  levied  and  ret'urned  unsatisfied  against  a 
member  of  said  organization  on  a  final  Jxidf^ment 
arising  out  of  the  neglit^nt  operation  of  a 
nember*s  automobile,  and  auoh  organiaatien  or 
association  shall  on  the  15th  day  of  each  nonth 
after  June  16,  1054,  advise  the  Police  Commission 
the  anount  of  suob  reserve,  and  where  the  saioe  is 
on  deposit." 

It  will  be  noted  that  the  "cash  reserve*  self  insiiranco 
allowed  by  the  foregoing  does  not  make  mention,  as  do  the  other 
insurance  provisions  of  lOOO^a)  and  (b),  of  *personp  fira  est 
eorporation**!  but,  instead,  "cask  reserve"  self  insiirance  is  authorii 
only  for  "any  association  or  organization  of  owners  of  vehicles  for 
hire."  Such  departure  froa  the  othsrwiae  uniform  designation^  i.e.* 
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"person,  firm  or  corporation",  compels  the  conclusion  that  the 
ordinance  is  making  a  special  classification  which  nmst  be  distin- 
guished from  "person,  ti.rm   or  corporation,"   V/e  are  further 
compelled  to  the  conclusion  that  "cash  reserve"  self  Insurance 
is  authorized  only  for  that  limited  group  within  "any  association 
or  organisation  of  owners  of  vehicles  for  hire." 

'whatever  doubts  may  be  entertained  concerning  the  extent 
of  the  foregoing  phraseology,  it  is  clear  that  the  Yellow  Cab 
Company,  standing  by  itself,  is  not  an  "association  or  organization 
of  owners  of  vehicles  for  hire."   It  is  a  "firm  or  corporation" 
which  Itself  owns  the  fleet  of  cabs  which  operate  under  its 
license  or  parmit,  and  In  no  sense  does  the  Company  include  any 
individual  owners  or  operators. 

Although  the  Yellow  Cab  Company  cash  reserve  may  be  well 
above  the  >.25, 000.00  required  by  the  first  paragraph  of  Section 
1080(b),  the  privileges  of  that  Section  are  available  only  to  an 
"association  or  organization  of  owners." 

For  the  foregoing  reasons  you  are  advised  that  the  Yellow 
Cab  Company  cannot  qualify  as  self  Insurers  under  the  first  two 
paragraphs  of  Section  1080(b),  Police  Code. 

Respectfully  submitted. 


DION  R.  liOIJ*! 
City  Attorney 


To:  Police  Commission 


I 
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April  27«  1949 


SUBJECT  I   AUTHORITY  OF  BOARD  OF  TRUSTEES  OF  WAR  KEWCRIAL  TO  INSTALL 
PARKING  METERS 

rear  Slrt 

This  office  le  in  receipt  of  a  request  for  an  opinion 
as  follows! 

REQUEST  '  ' 

"It  will  be  greatly  appreciated  by  the  V.ar 
Kemorial  Board  of  Trustees  if  you  would  render 
an  opinion  as  to  the  rights  and  jurisdiction 
of  the  War  i^emorial  Board  of  Trustees  in  the 
following  manner! 

"Because  of  the  creation  of  the  metropolitan 
traffic  area  as  veeently  created  in  San  Francisco, 
the  parking  of  automobiles  in  the  rear  of  the 
Veterans*  Building  and  the  Opera  House,  as  well 
as  the  surrounding  areas,  has  created  many  parking 
problems.   The  present  method  of  parking  private 
automobiles  in  this  area  is  wholly  unsatisfactory 
and  has  tke  tendency  of  preventing  deliveries  of 
material  and  supplies  as  well  as  creating  other 
problems . 

"The  tVar  Memorial  Commission  has  requested  of  the 
War  Kemorial  Board  of  Trustees  that  parking  meters 
be  installed  in  the  parking  areas  in  the  rear  of 
these  buildings. 

"Parking  area  space  has  been  set  up  in  the  back 
of  both  buildings,  as  well  as  immediately  in  front 
of  the  Court  of  Honor,  it  extends  from  end  of 
buildings  to  sidewalks.  The  area  extends  to  the 
sidewalks  on  the  east  side  of  Franklin  Street 
between  Grove  and  McAllister  Streets.  All  of  the 
above  mentioned  properties  and  grounds  constitutes 
part  of  the  San  Francisco  ^ar  wlemorial  and  is  under 
the  sole  and  innediate  jurisdiction  of  the  V/ar 
Memorial  Board  of  Trustees,  therefore,  the  particu- 
lar area  in  question  is  private  property  and  not 
part  of  any  city  or  public  thoroughfare. 

"First,  can  you  advise  us  as  to  whether  or  not  it 
would  be  within  the  legal  rights  of  the  War 
Memorial  Board  of  TzMstees  of  the  Vt'ar  Memorial  to 
cause  the  installation  of  parking  meters  in  order  to 
control  the  parking  problems? 


n. 


"Second,  If  th»  Instn  latlon  of  the  oerklng 
me  ten  1b  within  the  rlghte  of  the  Poerd  of 
'^'rueteei  whet  If  enj  meftiux^e  oen  or  ihould  be 
adopted  80  as  to  have  the  revenue  from  these 
rsetere  paid  Into  the  car  '  eriorlal  Lepartcent 
of  the  City  and  bounty  of  ran  rranelaooT 

"An  early  opinion  will  be  greatly  appreciated 
InaeiEuch  aa  there  le  a  trenendoua  anount  of 
conplaLnta  relative  to  the  sltuetton  now 
px*evalllnE  In  t^jo   area  mentioned." 

l/nder  fjeetloa  44  of  the  Charter  t^ie  Foard  of  Trusteee  of 
the  r<Bn  Francisco  ar  Veaorlal  h^ve  charge  of  the  administration  and 
operation  ol  the  '-^ar  .  emorlal  and  of  the  iTounde  set  aside  tlierefor* 
The  parking  area  described  In  yoxir  request  la  a  part  of  the  fpcounda 
set  aside  for  the  v.ar  '■  emorlal.  Therefore,  aeld  Toard  has  the 
rl|iit  to  eouae  tlie  Installation  of  parking  netera  In  the  area* 

In  answer  to  your  second  Inquiry,  the  revenue  from  the 
meters  would  have  to  be  der^oslted  In  the  Treaa'O'y  ae  sioneye  received 
by  the  City  and  v^Dunty  of  ?an  "Tnriclaoo.   I'o  sieaaore  co-aid  be 
adopted  to  provide  that  such  roveiuie  be  received  directly  by  the 
Trustees  of  the  •  er  N'ensorlal,   ach  funds  eo-jld  only  be  diverted  for 
use  by  the  Trustees  through  a  provision  In  the  annual  appropriation 
ordinance  or  In  a  auppleaental  appropriation  ordinance  by  the  T>oard 
of  Supervisors. 

There  Is  the  additional  question  relative  to  enforcement 
In  enses  of  overtime  parking*   )>esently,  the  Police  ^^epertraent 
would  have  no  authority  to  cite  an  owner  of  an  autoAoblle  for  over* 
time  parking  and  If  »\xo.\x   a  citation  were  Issued  It  would  have  no 
lot.al  effect*  It  will  be  necessary  to  have  an  or(ilnanee  passed 
making  It  a  niadeaeanor  to  park  In  the  area  beyond  a  prescribed  tlsM 
before  any  effective  enforoe-nent  is  attempted* 

I^espeotfully  subsltted^ 


-  \  ricu  H.  Hcrji 

.  ,^3.U»"  city  Attorney 


t 


Tot   '"ar  ii'emorlal  of  2an  "^anelaeo 
Attentions  !>anaglni^  i;ireotor 


Kay  4,  1949 

SUBJECT:   R..MOVAL  vK  TRACKS  OF  STRVUT  RAIL'.VAI  UKES 
Nar   AN  ABAI^DONi'--tNT  Oii  DI3C0:;TirJUANCD  0? 
SE.iVICE  UNDbR  CHAjtT-.tl  SlCTION  132.1 

Dear  Sir; 

This  is  in  response  to  your  letter  of  March  30,  1949* 
In  which  you  request  the  interpretation  of  this  office  with 
respect  to  Sections  132  and  132*1  of  the  Charter,  and  partic- 
ularly Kith  reference  to  the  remoral  of  rails  upon  the  system 
of  the  Municipal  iiailway  and  couTersion  of  such  lines  to  trolley 
coaches  and  busses* 

Me   understand  that  all  curre^iv  meaeures  for  such  con- 
version involve  precisely  the  same  streets  upon  vhich  street  car 
serrice  has  heretofore  been  rendered*  In  nearly  all  instances 
precisely  the  sar;e  routes  are  to  be  adopted  in  the  new  service; 
in  one  or  tvro  instances,  the  sa^^e  destinations  are  reached  by 
transfer  to  or  from  street  cars  or  busses  upon  exactly  the  same 
streets  heretofore  utilised  by  the  particular  line.  In  no  in- 
stance, is  the  route  to  embrace  a  different  or  other  street. 

OPINION 

Section  132  of  the  Charter  in  substance  provides  that 
no  line  of  street  railway  operating:  under  a  permit  authorised 
under  Section  131  (issued  after  a  declaration  of  surrender  of  a 
franchise)  ectn  be  "abandoned"  without  an  ordinance  of  the  Board 
of  Supervisors  allowing  such  abandonment,  with  the  procedure  to 
be  initiated  by  a  petition  from  the  holder  of  the  permit.  Since 
the  Municipal  Railvay  is  not  operatinr;  \mder  such  permit,  the 
terms  of  Section  132  of  the  Chartei-  do  not  apply  to  the  matter 
under  consideration. 

Section  132.1  of  the  Charter,  the  other  section  mentioned 
in  your  letter,  provides  that,  in  the  event  of  \inlfication,  con- 
solidation or  merger  of  the  Municipal  Kailv;ay  with  any  privately 
owned  system  (v/hich  has  occurred),  "no  line  of  street  railway  **♦, 
or  any  portion  thereof  ♦*♦  shall  te  abandoned  nor  shall  the 
service  be  discontinued"  thereon  except  upon  reconLQcndation  by 
the  public  utilities  commission,  in  writin;:,  to  the  board  of 
supervisors.  Vhe  section  next  requires  action  by  the  board  of 
supervisors  v.lthin  thirty  days  from  the  receipt  of  such  notice 
and  a  public  hearing.  The  section  next  pj^ovides  that  the 
recommendation  of  the  labile  Utilities  Commission  shall  be* 
come  effective  \mless  disapproved  by  nine  votes  of  the  board 
of  supervisors*  There  are  other  provisions  of  the  section  not 
necessary  here  to  consider* 
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TlM  aprllcation  of  th«  tort^oing  teetien  to  the  curroat 
chan^^B  x^Qtloned  above  reata  upon  a  propar  conatj*uotlon  of  tha 
wor4a  present  in  the  aeption  and  iinderaeored  aboTei   "shall  b« 
abandoned  nor  ahall  the  aenriee  be  discontinued." 

Does  the  snbfltlttttien  of  a  trolley  eoech  or  bus  senriae 
for  street  ear  senriee  constitute  an  abandonotunt  or  a  dlscon« 
tinuaiiee  of  acnrlca  xrithin  the  meaning  of  Section  132.1  of  the 
Charter? 

In  our  jttd^;Bient,  this  question  sust  be  answered  is  tha 
negatlre. 

It  ie  slfiTiificant  that  the  Charter  aeetiofa  uses  tha  tern 
"the  serrlce"  in  general  ranner.     It  dots  not  refer  to  the  dis- 
continuance  of  "street  CEr"  or  other  designated  Stirrlee  or  to 
"euch"  aerTlcei  but  in  broad  phrase  refera  to  trans port at ion 
serrice  in  ^^eneral.     It  is  obvious  that  trsnspcrtetiea  aervieo 
is  not  being  "discontinued"  where  a  different  and  more  Bodem 
facility  ia  being  substituted  for  the  old. 

It  is  of  interest  that  the  quesi>ion  here  raised  is  by  no 
■eans  of  sodera  ox*lsin.     In  VArious  older  decisions  referred  to 
la  the  recently  decided  cases*  aentioned  herelnafteri  a  sisdlar 
question  arose  rer.ardinf,  the  change  froa  horse  e&rs  to  electrically 
opereted  str-et  cara.     Ia  that  former  dayi   the  courts  consistently 
held  that  a  franchise  for  horse   Cars  was  sufficient  to  enable  a 
utility  to  install  street  cars  powered  with  eleetrieity.     Jimilerly, 
ia  Bodern  eases,   it  haa  be'^n  hsld  that  a  street  railway  company  aay 
substitute  busses  or  trolley  coaches  for  street  cars,  without 
impalnrient  of  Its  franchise  rights.     The  theory  of  such  deoisioaa 
is  that  the   franchise  is  prieiarlly  concerned  with  the  reiiditlMi  of 
transportation  Bcrviee  and  that  the  ri^ht  to  substituto  a  f.enerally 
recof:nlsed,  nore  aodera,  aediuai  of  transportation  sarvica  is  aa 
iapliad  tera  of  every  franchiae. 

Aa  extended  researeh  has  failed  to  disclose  a  case  concern* 
lag  any  statutory  provisioa  sinilar  to  ^^eetioa  132.1  of  our  Charter. 
However,  it  appears  that  the  reasoning  of  the  eases  wo  have  nentionec 
applies  here.     If  such  substitutioa,  whea  stade  ia  the  operatioa  of 
a  privately  owned  utility,  is  not  considered  aa  abandonneat  of  a 
franc^ilse,  then  it  may  be  said,   by  like  token,  that  there  is  ao 
"ab&ndonnoat"  here  la  the  chan£es  wt  have  outlined. 

Leroy  v.  Voreester  3t«  ^y.  Co.   U'laes.  1934) » 
191  H.  fc.  39, 

is  SB  ex«jiple  of  the  decisions  wo  have  steationed.     Ia  that  easa* 
it  was  contended  that  the  street  railway  company  violated  its 
franchise  ia  the  substitutioa  of  aotor  busaes,  since  its  frsnchiso 


nentioned  atr««t  railway  ours  oaly.     Ih«  Court  held  that  ther* 
was  no  violation  of  fronchiae,   sajing   (p.  44  of  191  N.  K* 
mldcils  of  colunn  1) : 

"Althour,h  orl:^,inally  railroad  vehlclea  we:  « 
confined  to  ons  fixad  p«th  of  txavel,   the 
ability  of  moterlusca  to  treTerse  any  suit* 
abld  part  of  a  street  or  loc&tioa  doea  not 
necaff'^firlly  Incllcsta  a  departure  fz*oa  tht 
purpose  a  of  •  railroad  franchise*     i^Ten 
thou,ii  the  statutory  chartera  refer  in 
teras  to  railroads  which  of  Decesf:lty  coa« 
fine  the  Tehicle  to  one  definite  course,  ,  . 

the  essential  purpoae  was  to  establish  con- 
pinnies  which  would  in  a  conT^nient  manner 
trciisport  rotmbera  of  the  public." 

Cn  9   aisilat'  is;rue,  the  Court  said  la 

barren  y.   Fltarerald  iVA,  194d), 

5o  Atl.   Quit  ^31  ( bottom  of  coluom  <:): 
{2d) 

^Tt'snsportation  la  the  end,   riails  und  motlTe 
pover  are  aeana.       hen  naw  bolIts   r^ov^r  nakes 
rails  iinnecessary,   power  to  furnish  tnvts  ort* 
ation  la  not  loat," 

It  was  likewise  h^ld  in 

;cott  V.   Cincinnati  V  k  C  :y,   Co.    (Xcb.   1937) » 
10^  J,     .   {2d)  109, 

that  there  w^s  no  abandonment  of  a  franchise  viiere  bussea  were 
substituted  for  atreet  curs.  The  Court  there  said  (p.  172  top 
of  colusai  2) : 

**Th«re  is  another  arpioent  made  la  briofs 
(but  which  ie  not  clssDlfiod  in  the   plead- 
in  ;s}   to  the  effoet  that  the   city  had  no 
right  to  consent  to  the  use  of  busssea  upon 
its  stz^ets  for  transportation  of  passengers, 
in  lieu  of  or  as  an  aid  to  the   sum   service 
perforsed  by  street  cars  running  on  fixed 
tracks.     But  ve  have  heretofore  decided  that 
question  adversely  to  the   contention  of 
covmsel  in  a  £;reat  nui&b«r  of  cases*      .^uch  a 
chcnnr:e  in  notive  power  end  transportation 
vehicles  is  pervitted  in  order  to  nect   chan^^ed 
fcnJ  altered  conditions,   since,   in  >.oiag  so, 
the  service  contracted  for  in  g^ritntin^:  the 


#4 


f^anehie*  Iti  not  interfered  vith  by  the  change, 
tut   la  eontimied  to  be  carried  out  and  perforuted. 
In  a  KAni.er  to  moet  new  conditions,   end   mt  the 
Brme  tiinc  to  not  be  in  the  least  detrimental  to 
the   ssfetf  and  conTenienee  of  the  trarellng 
ptiblie.     Oa  the  contrary,   the  changes  from  the 
old   street  railway  nethoa  of  transportation  to 
that  furnished  by  bus&ee  are  pl&inly  in  further- 
ance of  a  more  conrenient  end  aofer  nethod  of 
traveling  and  also  with  the  reaoYal  of  many 
objectionable  features  incident  to  atz-eet  rail- 
w&y  tranaportatioa." 

Carolina  Power  t  it^iht  Co.  ▼,  Igelev  (N.C.  1933), 
167  a.  A.   ^d,  t2.   ibottoa  of  coluren  1): 

"*The  purpose  and  object  of  the  franchise  involred 
in  this  case  was  to  proridt  for  the  rapid  and  con- 
venient transportation  of  the   public*     ihat  was  the 
basic  ri&ht  granted*     The  aotire  power  or  cethod  of 
propulsion  of  the  vehicle  Is  subordinate  or  sub- 
sidiary*    It  is  but  the  means  of  making  the 
franchise  effective.     Is  the   substitution  of 
cart  running  on  rubber  tires,   free  froa  liaits- 
tions  of  steel  rails  and  trolley  wires,  and  pro- 
lellcd  by  internal  coabuetioa  engines,   la  place 
of  cars  with  aetal  wheels  without  tires  on  fixed 
rails,   and  propelled  by  electric  aotors  supplied 
v.ith  power  throu,:^  overhead  wires,   such  a  radical 
departure  from  the  purposes  and  objects  and  terws 
of  the  ori<:inal  franchise  as  to  preclude  the   ch&n^^e? 
If  busses  be  used  for  the  trsjisportation  of  passen- 
gers,  there  is  no  additional   servitude  on  the   streets 
or  otstructions  to  the  free  and  safe  use  of  the  streets 
by  other  vehicles.     Oa  the  contrary,  the  streets  are 
relieved  of  trolley  poles  and  wires  and  the  imbedded 
roils,  Bore  or  less  dangerous.     It  caa  hardly  be 
said  that  the  operation  of  the  busses  is  nore  daa- 
^erous  or  obstructive  than  the  operation  of  electric 
street  cars  oa  the  thoroughfares,      ihe  problea  is 
one  of  distinctioa  between  the  essence  in  which  the 
perstanent  value  lies— the  use  of  streets  for  truns- 
poz-tation  of  passengers  for  hire— and  the  incidents 
of  that  franchisal  right  vhich  are  subject  to  change 
bf  agreement,  via?^ the  facilities  to  b«  used.*" 

pity  of  ColuBbla  v.   Fefcman  (J.C*  1936), 
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the  Citjr  took  the  position  that  the  Publle  r>«nrlce  Commission  of 
thc>  State  had  no  power  to  pei-mit  the  aubetitutlon  of  busses  for 
•treet  cars  under  the  terms  of  the  conpany's  franchise*     In  rul* 
Ing  adTersely  upon  this  contention,  the  Court  atated  (pa^,e  730, 
bottoa  of  coiuan  2) t 

"The  power  coapany  will  be  perforalni;  exactly 
the  ssAe  kind  of  aenrloe  with  basset  that  It 
now  performa  partly  with  buases  end  partly 
with  street  cers*     It  will  carry  tho  aQsia 
people  to  the  same  points*     It  will  run  oTdr 
the  saae  routes,  except  as  changed  by  the 
cosniesion*     ihe  only  differenoe  is  that  it 
%d.ll  employ  improTed  instruaentalltles  of 
tronsportetion*     It  will  continue  to  be  the 
9&ine  coopany  porforalns  the  sane   i^ublia  ear- 
▼ice,  under  the  saAS  charter,  axui  in  discharge 
of  the   saae  obligation  declared  by  the  Jupreme 
Court  in  the  street  Car  Case*     To  hold  that  a 
change  in  the  Instruirantalities  of  transporta- 
tion would  defeat  the  jurisdiction  of  the  cob- 
nlsslon  under  sections  ^252-6255  would  be 
hi,:hly  technical  and  entirely  unnecessary." 

Upon  the  reasoning  of  the  abore  eases,   it  is  to  be  concluded 
that  there  is  no  absndonncnt  pr  discontinuance  of  serrlce  in  the 
instances  mentioned  aboTS. 

It  is  also  to  be  noted  that,  under  Section  121  of  the  Charter, 
the  Public  Utllitlcia  Coffiffiisaion  has  exelusiye  juilsdictlon  to  deter* 
Bine  upon  the  extent  or  character  of  "bettementa"  to  utilities 
under  its  control*     This  section  is,  of  course,  to  be  rcsd  >^lth, 
and  construed  with.  Section  132*1  of  the  Charter,  noted  above* 
It  is,   therefore,  our  conclusion  that,  under  the  circur-stances 
hereinatoTt  delineated,  upon  this  p-ha^  of  the   subject  juat  ren« 
tioned,   the  decision  la 

Clncifmati  A*  fe  C.    4t.   Co*   ▼  BolleTUO   (1941) f 
151  3*w.   I2dj   1025, 

is  of  interest*     This  was  an  action  by  the  Bunicip«llty  anelnst 
the  railway  company  to  eajol*  tho  railway  company  froa  operating 
busses  and  to  compel  the  rfainstatettent  of  an  eleetrie  street  car 
services  under  a  franchise  which  covered,  ia  terns,  an  elfectrie 
street  car  aervice  only*     In  that  instance,  the  toros  of  the 
franchise  were  that   Lusses  could  be  operated  when  neeeseary  to 
"supcliiinent'*  the  service*     Tho  Court  held  that  tho  whole  system 
within  a  nunlcipality  could  bo  *^ supplemented"  by  the  Installation 
of  tus  service  in  ulaco  of  ttz*eet  ears*     The  Court  said  (p*  1026, 
middle  of  eoluaa  2} i 


#6 

"The  histojry  of  the  Company's  operations  from 
horse-drawn  cars  to  electric  streetcarsi  to 
trolley  buses  and  motor  coaches,  parallels  the 
derelopment  of  municipal  transportation  systems. 
The  increased  use  of  the  automobile  and  the 
necessity  for  the  speeding  up  of  traffic  in 
metropolitan  areas  has  demanded  a  system  of 
transportation  more  flexible  than  that  fur- 
nished by  electric  streetcars  operated  upon 
rails*  Certainly  this  was  generally  known  in 
1936.   It  is  reasonable  to  assume  that  the 
officials  of  the  Company  knew  at  that  time  that, 
if  they  were  to  stay  in  the  transportation  ' 
business  and  render  reasonably  adequate  serrice 
for  their  customers,  they  would  be  called  upon 
to  abandon  their  obsolete  equipment*  As  indicated, 
we  think  the  part  of  section  4  of  the  1936  fran- 
chise heretofore  quoted  lends  itself  to  the  inter* 
pretation  that  within  the  period  of  its  life 
(seyen  years),  the  transportation  system  wovild 
have  to  be  improved  and  supplemented  by  the  sub- 
stitution of  trolley  or  motor  coaches  for  electric 
streetcars.  We  think  Section  4  of  the  franchise 
authorized  such  a  substitution,  to  say  nothing 
of  the  authorization  granted  to  the  Company  by 
the  Public  Service  Commission.'* 

Section  121  of  the  Charter,  just  noted,  placing  in  the 
Public  Utilities  Commission  control  and  Jurisdiction  over  all 
public  utilities, was  construed  and  interpreted  in 

Mann  v*  City  and  County  of  San  Francisco  (1934) 1 

139  Cal.  App.  652. 

It  was  thee  held  that  Section  121  of  the  Charter  gave 
exclusive  power  in  the  Public  Utilities  Commission  over  utilities, 
80  that  the  Commission  could,  vdthout  action  by  the  Board  of 
Supervisors,  authorize  the  complete  abandonment  of  a  bus  line 
Vfhlch  ran  adjacent  to  the  ocean  beach*  It  is  true  that  Section 
132.1  of  the  Charter  was  enacted  subsequent  to  this  decision* 
However,  since  we  are  of  the  opinion  that  Section  132*1  is  of 
no  application  In  the  instant  situation,  wa  are,  therefore, 
of  the  view  that  the  instant  changes  fall  within  the  exclusive 
power  of  the  Public  Utilities  Commission,  xmder  Section  121  of 
the  Charter,  b.  a   broadly  applied  in  the  Mann  case* 

Wt  are  of  the  opinion,  therefore,  that  under  the  conditions 
•tated  at  the  outset  there  is  no  true  abandonment  or  discontin- 
uance of  the  service*  The  8ei*vice  Is  rendered  as  heretofore. 
Transportation  on  the  street  is  the  true  test  regardless  of  the 
character  of  the  facility  for  transportation*  Judicial  recogni- 
Uon  has  been  extended  to  the  modem  convenience  of  bus  service 
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in  oubstitutlon  for  f oncer  street  ear  serTlce.     In  light 
of  judicial  rullni;s,   it  is  iffipossitle  to  hold  that  there 
is  an  abandonreent  or  diso  ntinu&nce  of  the   service  upon 
the  ^Iven  streets  in  any  true  sense*     We  therefore  are  of 
the  opinion  that  Charter  Section  132.1  is  of  no  bearing 
under  the  instant  plans,  and  that  the  current  plans  are 
govemed  by  the  teras  of  Section  121  of  the  Charter,   con- 
ferrinr^  pover  exclusirely  on  the  Public  Utilities  Cotsaisrion 
of  Can  FrfOAcieco* 

Respectfully  submitted. 

City  Attorney 

To:     Board  of  Supervisors 

Attni     Mr.  John  A,  McGrath 


WP 


Max    7,  1949 

313JECTI      0'\':K1NQ  OF  NiW   fUBLlC   3Tit:  .T3:    P;tOC2DlIi£  Ti)  BZ  /OLH^'ASfl 

Gentlcswn: 

I  haT«  your  reouast  for  an  opinion  as  followt  t 

"I  haTt  been  directed  by  the  Streets  Committee  of  the  Board 
of  5upenrisore  to  request  yovir  opinion  caj  the  following: 

***  Pursuant  to  the  prx>Tisions  contained  in  Jection  3220, 
Division  5,  ^art  1,  Chapter  2   of  the  Streets  and  Highway 
Cods  of  the  State  of  Calif ornia,  Street  Opeolng  Act  of  16^9, 
and  Section  4090,  Division  6,  Part  I,  Chapter  3  of .the 
Streets  and  I-.i^hnay  Code  (;f  the  State  of  California,  Street 
Opening  .aot  of  1903.  what  procedure  should  be  followed  by 
the  Beard  of  Supervisors  if,  on  their  own  initiative,  they 
ddoire  to  acquire  certain  land  required  for  the  pux^oee  of 
opening  a  new  public  streett   tnder  the  provisions  of  which 
act  will  the  lioard  of  Supervisors  be  governed  in  its  actions.*" 

0  P  I  N  I  0  B 

As  a  prelininery  consi deration  it  may  be  stated  that  the  iJoard  of 
Supervisors  has  the  T>cfii(9r   to  order  the  opening  of  a  new  public  street 
whenever  tlie  ;  ublic  interest  or  convenience  aiay  rer^uire.  This  power 
was  specifically  set  forth  in  Section  1  of  Chapter  III  of  the  old 
charter  and  is  one  of  the  residuary  powers  of  the  beard  of  Supervisors 
under  Section  9  of  our  current  charter. 

As  to  the  :<rocedure  to  be  followed  Section  107  of  our  cxirrent 
c)iartor  provides  as  follows  i 

*^  Sect  ion  107.  .^here  a  procedure  for  the  exercising  of  any 
ri^'hts  and  powers  belonging  to  u  city,  or  a  covuity,  or  a 
city  and  co\:nty.  relative  to  Ihni   establlalir.o:it  or  chanr;e  of 
:zrrid9B   and  the  luy-out,  extension,  opening,  widening,  cii«ing« 
ing,  clooinK,  vacating,  paving,  repaving  or  otherwise  improv- 
ing streets  and  hi.^hways  and  public  places,  and  constructing 
S8W3rs,  drains,  conduits  and  culverts,  subways,  tunnels, 
vici ducts  and  brid.'^es,  or  other  public  Incrovoiuents  incidental 
or  a  purtenant  thereto,  to  planting  trees,  conslruoting 
parking  snd  removing  weeds  or  the  executing  of  any  other 
rublie  work  or  Icprovenont  hereby  or  hereafter  placed  under 
the  jurisdiction  of  the  department  of  public  works,  and  the 
pa /sent  of  dana,^es,  or  levying  of  special  assessment  to  defray 
the  whole  or  part  of  the  cost  of  such  works  or  luprove^nents 
is  provided  by  statute  of  the  State  of  California,  such 
procedure  shall  control  and  bt  followed,  i^ess  a  different 
procedure  is  provided  in  or  under  authority  of  this  elmrter 
or  by  ordinance  continued  by  this  charter  or  any  sucn  ordinance 
hereafter  airended  or  by  ordinance  passed  by  the  board  of 
supex*vi8ors,  and  the  board  of  supervisors  is  hereby  ejjpowered 
to  provide  by  ordinance  for  any  such  purpose*** 
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In  brief  this  section  prorldea  Uat  the  procedure  est&bllshed  by 
'8tierel  law  shall  be  folloved  unless  a  different    .rccedure   is  establidUed 
':j  the  cbarter  or  by  r>rdl.'iAnce  passed  pursuant  to  this  section  of  the 

charter. 

There  Is  no  detailed  rrocedure   set  forth  in  our  Cr^rter  or  establisiiSd 
by  ordinance  for   the  openin,;;  of  new  public   streets  but   tiie  following 
ordinance  and  Charter  sections  affect  in  some  nueasure  the  procedure  to  be 
followed: 

Section  91  of  Charteri 

"ioe.   91*     The   director  of  property  slisll  be  the  head  of  the  depart* 
irent  of     roperty.     He  shall  have  euarge  of  the  purchase  of  real 
property  and  iriprovenyjnts  required  for  all  eity  and  county  purposes, 
cad  the  sale  end  le^se  of  real  property  and  improvecr.ents  theieon 
cvned  by  the  city  and  county,  except  as  otherwise  provided  by  this 
charter.      In  the  aciuisltiou  of  property  re'^uired  for  street  opening, 
widening   or  ether  rublic   iniprovefients.   the   oiroctor  of  .  roperty  sLiali 
7£ke  preliminary  appraisals  of  the  value  of  the  property  sou^^t  to  be 
condemned  or  othen^ise  ac-^uired,  and  report  thereon  to  the  responsible 
ofiicer.      It  shall  be  his  dvty,   in  addition,   to  asi^iat  in  such  pro- 
ceedings on  the  request  of  the  responsible  officer." 

Orclinance  :;o.   12.1761,  approved  Dece^r.ber  29,  1^33,   Part  I,   sections 
154-157  of  the  .  liniciptl  Code: 

■iec.  15Z,,  Pursuant  to  Sections  91,  92,  93  and  v4  of  the  Charter, 
each  departnent,  boc^rd  and  co:r.)ission  of  the  City  and  County  uf  ^an 
Frsincisco  shall  conduct  all  negotiations  through  the  Director  of 
Property  for  purchasin,'^,  acquiring,  accepting,  axch.'in£-in3,  leasing, 
rentln?;,  selling,  granting,  conveying  and/or  relinquishing  iiny  real 
property  or  iiitercst  therein  required  for,  or  owned  cy  the  City  and 
County;    except  as  otherwise  specifically  provided  by   the  Oiarter* 

'jSC,   155.     ihe  provisions  of  Sections  154  to  156  inclusive,  uf   -art  i, 
shall  apply  to  all  lauds  and  ea8&!<^nts  required  for  City  &.i'id  County 
purposes  ac-ulred  by  purct\e8e,    ;,ift,   vievise,   bequest,   uedicution   or 
otherwise;   and  also  cp.d/  to  the   relliiquish.^dnt  of  wi/  cic.y-o*ned  real 
property  or  interest  therein  caused  or   to  bo  Cc^used  by  tlie  closing  ijr 
Hbandonront  of  streets  and  easerisnts;    except  as  otherwise   specifically 
provided  by  chjirtor." 

"Sec.  156,  All  resolutions  and  ordinances  involving  transactions 
covered  by  Jeetiv^ns  154  £M  155  of  .art  1  oust  be  aprroved  by  the 
Urector  of  .roperty  before  adoption  or  e'lact.  ent." 

i«c.  116.1  of  tlie  Clarter: 

"^ee.  116.1.     r.o  ordinance  or  resolution  wr  Ich  deals  with  the  ac  ,uisi- 
^i-^n,  extension,  wideninf^,  narrowin;^,  re  .oval,   reloCiiticn,   v.^cntion, 
abandonment,   sale,   or  change   in  the  use  of  any  public  way,   trans- 
portation route,   grour*d,   opon  s;>ace,   buildint;.    or  structure, 
Iht  subject  i.atter  of  which  l.as  not  been  previously  reported 
^  ^7  the  department  of  city  planning  in  accordanct 


with  th«  prorltiont  of  Metloni  69 »  69*1 »  72  or  116.1  of 

thla  charter,   shall  b«  adopted  by  th«  bonird  of  ■up«nrisor8 
unl«as  and  until  such  ordinancs  or  resolution  shall  have 
first  been  refezTed  to  the  department  of  city  planning 
and  a  report  rendered  thereon  regaz*din^  conforoity  of  the 
matter  inrolYed  to  the  caster  plan.     If  eonfonaity  does 
not  exist  the  report  shall  lUve  the  particulars  of  th« 
difference  between  the  proposal  and  the  raster  plan* 

''It  shall  be  the  duty  of  the  dep>artinent  of  city  planning 
to  mT)A9r  its  report  in  writing  upon  any  ordinance  or 
resolution  to  the  board  of  superriaors  and  to  the  controller 
within  thirty  days  after  the  date  of  such  referral  unless 
a  longer  period  is  fj'anted  by  the  board  of  superriaors. 
Failure  of  the  department  of  city  planning  to  render  any 
such  report  in  such  time  sl^iall  be  deemed  eo^uivalent  to 
a  report." 

Except  as  the  foref.oing  provisions  of  our  local  law  r.ay  apply  in 
ihi  particular  case,  the  procedure  to  be  followed  is  that  established  under 
[ensral  law.     It  is  to  be  noted  that  the  Street  Openinf,  Act  of  ld^9t  Divi- 
iloo  $,.rart  I  of  the  Streets  and  hij^ways  Code  provides  in  Ci.apter  Y  for 
'.hi  appointnent  of   three  cor&nissioners  to  assess  benefits  and  damages 
tad  have  general  supex*vi8ion  of  the  work  until  canpletion  thereof.     The 
iHrtet  Opening  Act  of  1903  tontains  no  such  provision  and  as  the  provisions 
iHhis  Act  are  more   in  conformity  with  the  provisions  of  our  Charter  and 
la  be  followed  in  himacny  t  lerewith,   you  are  advised  it  is  oy  opinion 
tiit  you  should  proceed  under  the  provisions  of  the  street  Opening  Act  of 
503. 

Respectfully  subnitted, 

ulOS   R.    iiOLM 
CIT     ATTUJiNST 


M   Board  of  Supervisors 
/I 
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May  9,  1949 


SUBJECT:   ACQUISITION  OF  ANGSL  ISUND  AND  ITS  OPERATION  BT  PRIVATE 
COilPORATION  UNDER  LEASE  WITH  THE  CITI  AND  COUNTI  OF  SAN 
FRANCISCO. 

Gentlemen: 

Inquiry  has  been  directed  to  this  office  respecting  the  pro- 
posed purchase  and  lease  of  Angel  Island*  The  facts,  as  I  iinder- 
stand  there,  are  as  follows: 

The  Board  of  Supervisors  have  determined  that  Angel  Island  is 
a  suitable  and  desirable  site  for  a  recreational  area  for  the  inhabi- 
tants of  the  City  and  idLll  likewise  serve  as  an  attraction  and  induce- 
ment to  tourists  and  visitors  to  this  area*  They  are  now  considering 
the  purchase  of  the  islmd  for  the  purpose  of  developing  it  into  a  re- 
creational and  vacation  center,  and  are  likewise  considering  the 
economic  feasibility  of  leasing  its  operation  to  private  interests  to 
carry  out  the  purpose  of  its  acquisition* 

While  the  acquisition  and  the  lease  are  being  considered  con- 
cxirrently,  I  believe  it  is  clear  that  the  purpose  of  the  acquisition 
is  not  the  loase  but  the  establishment  of  a  recreational  area  for  the 
benefit  of  the  public;  the  lease  merely  being  a  nethod  under  considera- 
tion whereby  the  purpose  of  the  acquisition  may  be  carried  out*  Thus, 
the  question  Involved  is  not  the  povrer  of  the  city  end  county  to 
acquire  land  for  the  purpose  of  leasing  it  to  private  interests,  or  in 
aid  of  private  Intrtrests  but  rather  the  legality  of  the  exercise  in 
the  particular  case  of  two  basic  powers  of  the  city  and  county  ••  the 
power  to  acquire  lands  with  public  funds  for  recreational  purposes  and 
the  further  power  to  lease  the  lands  so  acquired  to  private  interests 
to  carry  out  that  purpose* 

S  £  Ifi  I  0  1! 

1.  Power  of  the  Cltv  and  County  of  San  Francisco  to  acquire 
Angel  Island  bv  purchase  for  a  recreational  area. 

Section  2  of  the  Charter  of  the  City  and  County  of  San  Fran- 
cisco, setting  forth  the  powers  of  the  City  and  County  of  San  Francisco 
provides,  in  part,  as  follows: 

"The  City  and  County  of  San  Francisco  •  •  • 
aay,  subject  to  the  restrictions  contained 
in  this  charter,  purchase,  receive,  hold 
and  enjoy,  sell,  lease  and  convey,  real 
and  personal  property  •••*•" 

This  broad  power  to  acquire  real  estate  is  subject,  however, 
to  the  limitation  that  the  property  purchased  must  be  acquired  for  a 
■unicipal  or  public  purpose*  As  pointed  out  In  Id  Cal«  Jur*  at  p*  1017: 
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"Th«  purchast  of  r«al  tstat*  by  a  Dunleipal 
corporation,  by  itself  consldertd  is  not 
the  exercise  of  any  goTemaental  function 
and  can  be  sustained  only  if  there  ia  ex- 
pirees authority  therefor,   or  upon  a  showing 
that  the  purchase  is  incidental  to  the  ex- 
ercise of  some  express  function  of  govezn- 
ment  with  which  the  iB\inicipality  is  charged. 
J4inlcipal  charters,  however,  usually  confer 
general  power  to  purchase,  lease,   reeeire, 
hold  and  enjoy  real  and  personal  property 
and  to  contrt)!  and  dispose  of  it  for  the 
cofflmon  benefit*     Under  such  a  grant  a  city  . 
has  power  to  acqiiire  and  hold  land  for  all 
Tarieties  of  mimlcipal  purposes,  as  for  in- 
stance, public  buildings,  public  parks, 
public  streets  or  for  any  other  common  use 
by  the  public •" 

The  general  pxirpose  for  the  aeqxilsltlon  by  the  City  and 
County  of  San  Francisco  of  Angel  Island,   as  above  mentioned,   is 
for  the  establishment  of  a  public  recreational  center  which  will 
also  sexTe  as  a  great  attraction  to  tourists. 

Projects  and  actlTlties  which  are  thus  designed  to  pro- 
oote  the  recreation,   pleasure  and  enjoyment  of  the  public  have 
generally  been  held  by  the  courts  to  contribute  to  the  public  wel- 
fare and  to  fall  within  the  legitimate  sphere  of  public  purposes  for 
which  public  funds  may  be  expended* 

As  pointed  out  in  the  case  of  Bean  t.   San  Francisco.   165  Cal# 
576,   5^1 I   5^2,  wherein  the  acquisition  of  an  opera  house  by  the  city 
was  questioned: 

"The  trend  of  authority  in  more  recent  years  has 
been  in  the  direction  of  permitting  municipalities 
a  wider  range  in  ujidez*taking  to  promote  the  public 
welfare  and  enjoyment  •   •   •     Generally  speaking  any- 
thing calculated  to  promote  the  education,  the  re- 
creation or  the  pleasure  of  the  public  is  to  be  in- 
cluded within  the  legitimate  domain  of  public  purposes*" 

And  in  the  case  of  Veterans  Welfare  Board  y.  Jordan.   1^9 
Cal*  124,  143: 

"Necessity  alone  is  not  the  test  by  which  the  limits 
of  State  authority  in  this  direction  are  to  be  de- 
fined, but  A  wise  statemanship  must  look  beyond  the 
expenditures  which  are  absolutely  needful  to  the  con- 
tinued existence  of  organised  government  and  embrace 
others  which  may  tend  to  make  that  government  sub- 
serve the  general  well-being  of  society,    and  advance 
the  present  and  prospective  happiness  and  prosperity 
of  the  people*" 


I 


n 


And  ftfl  atkttd  in  th«  eaet  of 


C^bhardt  T«  Vlllar*  ef  L«  Oranpa  Park. 
188  N.K.  372/  (IlUnola) 


at  paga  974 i 

*AB(mg  tba  aiaa  of  fOTarnmant  are  ttioaa  to 
fostar  and  proaota  haalth,  coatort,   raoraatlon, 
and  aanlt&rj  eonditiona  for  the  publio,  and' 
unlaaa  apaeifleally  llnitad  to  certain  olaasaa 
of  peraona  or  to  oitizana  of  tha  rlllaga  itself 
auch  benefit  axtanda  to  tha  public  generally. 
The  offieera  appointed  by  the  village  under  the 
authority  of  the  atatuta  are  offioera  of  that 
Bunicipality  charged  with  the  duty  to  thua  pro- 
note  the  General  welfare*  To  attain  auch  en 
objeet  la  one  of  the  priaary  purpoaea  of  t^orBm^ 
Dent*" 

The  undoubted  power  of  onxnieipalitiea  to  acquire  land 
for  park  purpoaea  even  in  the  absence  of  expreaa  atatutory 
authority  ia  predicated  on  thia  baaic  power  of  the  rovemnenta 
to  provide  for  the  recreation  and  pleaaure  of  the  public  with 
ita  resultant  oontribution  to  the  general  welfare*  Itiia  ia 
the  uzxdoubted  baaia  of  the  eoitrt'a  atateaient  in  the  case  of 


City  of  Oakland  V*  Thoapaoni 
151  Cal*  578, 


on  pa£«  6761 


"X|  will  not  be  queationed  but  that  the 
aequiaition  of  parka  ia,   without  any  expzHiea 
worda  of  authorisation,   included  whenever  a 
grant  of  power  ia  conferred  to  acquire  property 
for   'aninioipal  purpoaea**     Alao«   aee  tow  va* 
San  FranciaoOy   144  Cal*  390* 

In  tha  oaaa  of 

£^an  Franciaoo  va*  Boylo,  195  Cal*  4E6» 

the  City  and  County  of  San  Franciaoo  ^ropo'^ed  to  acquire  lands 
for  the  purpoae  of  holding  in  building^a  to  be  cona  true  ted  thereon 
agricultural  exhibita  and  faira,  exhibitions  of  horsaa«  cattle 
and  other  liveatook,  and  of  agricultural,  viticultuz^l,  mechanical 
manufaoturing  and  doneatia  produota,  pa.^eanta,  athletie  exhibitions 
and  other  exhibitions  and  perfornancea  aa  designed  to  foster  and 
etimulate  the  buainesa  and  welfare  of  the  people  of  the  city. 
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?h«   court  In  o<Knmentiag  on  the  pux>pos«  of  the  aequisltloa 
fta^d  as  follows,   pag*  434 1 

"It  may  alao  b«   auggaatad  tbat   tha  objacta 
and  purpose  a  for  tha   consTjumnation  of  whloh  tha 
atjTaament  undar   eonaidaration  has  baan  eataraA 
into  by  tim  parties  thereto*   are   rach  as  are 
embraced  within  tha  powers  and  funetiona  whloh 
icay  banaficially  be  axeroiaad  by  or  on  behalf  of 
said  municipality  and  Ita  people  iindar  tha  con» 
f erred  powers  of  Its  charters," 

In  the   ease  of 

AdRna  t,   ?iq;'lerj,   22  Cal,  App.   2d  155, 

tha  right  of  tha   City  of  Ponona  to  expend  funds  to  provide  pleasure 
and  enjoy^iant   to  the  publlo  in  the  form  of   a  ziusio  and  drama  prograa 
waa  upheld,    the   court  pointing  out  that  such  a  project  waa  doubtless 
for  tha   rienaral  welfare  of  t^c^  cccjaunity. 

In  the   case  of 

Putterer  Y»  City  of  '^aerar.anto. 
196  Cal,  248, 

the  power  of  tha  '"ItT  to  expend  public  funda  to  build  a  publlt 
asaaably  and  convention  hall  was  In  question*  I'he  court  held  this 
waa  a  public  purpose  within  the  moaning  of  the  original  g^ant  of 
the  land  proposed  to  b«  used  and  that  the  publlo  funds  could  properly 
be  expended  therefor* 

In  the  ease  of 

County  of  Tea  Anr^elea  v.  rodp:e« 
61  Cal.  App.  497, 

a  situation  was  involved  whereby  the  City  of  Los  Angles  aequired 
certain  land  by  a  lease  whloh  provided  that  the  land  should  b«  uaed 
for  the  purpose  of  exhibiting  agricultural,  hortleultural  and 
botanioal  produota  and  for  the  rocreatloQ  and  enjoyr.ent  of  all 
peraona  desiring  to  avail  themaalves  of  the  opportunity  therefor. 
'rha  city  was  to  expend  ^100,000  in  improvesienta  on  the  demised 
property.  Subsequently  the  oity  leased  a  parcel  of  the  land  to  m 
daveloi^ent  aasooiatien  whloh  agreed  to  conatruot  a  stadiuai  on  tho 
land  "auitable  for  exhibitions  above  zientioned,  iacludlng  all 
manner  of  gamea,  parades  or  other  exhibitions  in  furtherance  of  tho 
purpoaea  hereinabove  mentioned."  'ri>e  City  under  the  agreement 
covena/tted  to  pay  a  total  of  ^475,000.00  to  the  aaeociation  for  the 
rlf^t  to  uae  tlie  stadiun,  ita  accessory  buildlnga  and  ground  at  all 
timea* 
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On*  of  th«  objoetlont  to  th«  le«s«  adTftncod  la  th«  cam  was 
that  it  could  not  b«  authorised  hj  tht  ItgialatiY*  body  of  th«  oitj 
for  tha  raaaoii  that  th«  monar  propoaad  to  ba  paid  by  it  for  tha  con- 
ftruction  of  tha  atadiua  would  not  b«  axpandad  for  a  public  purpoaa* 

Speaking  with  rafarenoa  t«  thii  objection,  the  court  stated 
aa  follows,  on  page  49^1 

*Whea  the  legialatura,  or  a  board  of  supervisors  or 
city  council  engaged  in  the  exercise  of  legislatiTe 
functiona,  proceeda  upon  the  ssaunption  that  a  natter 
concerning  which  it  acta  is  one  affecting  the  publie 
interest  or  designed  to  proaM>te  the  general  welfare, 
the  aaaumption  ia  eonclualTe  upon  the  courts  unless 
it  is  plainly  apparent  to  then  that  the  Yiaw  enter-, 
tained  by  the  lagialatiTa  body  is  without  just  founda- 
tion. Here,  if  we  accord  to  thm  the  hone  sty  of  pur- 
pose which  nust  be  conceded  to  thea  and  the  assxuaed 
existence  of  which  largely  mpports  the  rule  we  have 
just  stated,  the  board  of  supervisors  and  the  city 
council,  in  ordering  the  exaoutira  of  the  proposed 
leaae,  proceeded  upon  the  aasuaption  that  it  is  cal- 
eiilated  favorably  to  influence  the  publie  welfare. 
Can  we  say  that  they  were  not  justified  in  that 
Tiew?» 

And  Mi  page  500,  after  quoting  with  approval  the  language  set 
forth  above  from  ggan  v.  San  Franeiaco  (supra)! 

*llie  bosrd  of  supervisors  and  the  city  council  were 
anplT  justified  ia  indulging  the  aasumption  upon 
which  we  have  said  their  approval  of  the  lease  was 
predicated.  We  have  no  doubt  that  the  projected 
stadlun  is  well  designed  as  an  instrusent  througii 
which  the  trust  imposed  upon  parcel  B,  as  well  as 
the  purposes  named  in  the  proposed  leaae,  may  be 
discharged  and  effectuated,  that  its  construction 
and  maintenance  will  ia  an  immense  degree  promote 
the  public  welfare,  and  that  the  power  to  conatruct 
and  maintain  it  are  %rell  within  the  provisions  of 
the  charter*" 

The  essential  idea  behind  the  acquisition  of  Angel  Island 
btiag  the  establishment  of  a  recreational  and  vacation  area  for 
the  general  public,  it  is  ay  opinion  that  under  the  California 
Authorities  cited  and  in  line  with  the  great  weight  of  authority 
prevailing  throughout  the  United  States 


§%> 
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that  th«  purchase  thereof  would  be  for  the  accomplishment 
of  a  public  purpose  and  that  public  funds  may  validly  be 
expended  therefor.   Referring  to  the  fact  that  the  pro- 
perty is  located  outside  the  boundaries  of  the  City  and 
County  of  San  Francisco,  it  is  to  be  noted  that  Section  2 
of  the  Charter  specifically  provides: 

"The  city  and  county  •....  shall  hare  all 
rights  and  powers  appropriate  to  a  county,  a 
city  and  a  city  and  county,  subject  only  to  the 
limitations  aiid  restrictions  jarovided  in  tliis 
charter,  including  the  power  to  acquire  and 
construct  plants,  works,  utilities,  areas, 
highways  and  institutions  outside  the  boundaries 
of^the  city  and  coimty,  and  maintenance  and 
o-oeration  of  the  same,  ond  the  exercise  of 
functions  or  maintenance  of  services  outside 
the  boundaries  of  the  city  and  county  including 
the  expenditure  of  funds  therefor  through  any 
agency!" 


2.  The  power  of  the  Citv  and  County  of 

San  Franci:-co  to  lease  the  island  to 
private  intore-^ta  following  its 
"""■"^         acquiaition 

The  general  power  of  the  City  and  County  to  lease 
its  real  estate  is  unquestioned.  Section  2  of  the  Charter 
provides  the  City  and  County  shall  have  power  to  "sell, 
lease  and  convey  real  and  personal  property."   Ho-./evor, 
here  the  island  is  to  be  purchased  with  public  funds  for 
the  general  benefit  of  the  public  as  a  recreational  area. 
The  property  is  therefore  held  in  trust  for  the  performance 
of  that  purpose  and  the  essential  question  is  whether  the 
performance  of  that  public  purpose  can  be  delegated  to 
private  interests  through  the  inedium  of  a  lease. 
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Th«  case  of  Egan  Tg>  San  Francisco >  supra,  InTolred 
a  contract  rather  than  a  lease  but  the  basic  problen  involred 
herein  was  considered  by  the  court.   The  City  and  County 
of  San  Francisco  proposed  the  erection  of  an  opera  house  on 
land  owned  by  the  City  and  entered  into  an  agreement  with 
the  Musical  Association  of  San  Francisco  whereby  the  asso- 
ciation would  construct  at  its  own  expense  an  opera  house 
on  the  city  land.   Under  the  agreement  the  ownership  of  the 
land  and  the  building  were  to  be  vested  in  the  City  and  County 
but  the  occupation,  conduct,  control  and  ocanageuient  of  the 
opera  house  were  to  be  placed  in  a  board  of  trustees  in 
perpetuity.   The  trustees  were  authorized  to  lease  the 
preinises,  prescribe  the  periorii-.ances  to  be  given,  and  to 
regulate  the  prices  to  be  charged  for  admission  to  the  house 
and  in  short  were  authorised  to  exercise  virtually  every 
right  which  could  be  exercised  by  one  holding  under  a  per- 
petual lease  which  contained  no  restriction  except  that  the 
building  was  to  be  used  only  for  the  purposes  of  an  opera 
house.  This  exclusive  control  and  possession  extended  to 
the  land  as  well  as  the  building  itself. 

The  court  held  that  the  construction  and  conducting 
of  an  opera  house  was  a  proper  municipal  function  but  that 
there  was  no  authority  for  the  City  and  County  to  turn  over 
in  perpetuity  to  a  private  corporation  or  to  a  body  of  private 
citizens,  the  absolute  control  and  Biar.agement  of  the  land 
and  building. 

It  is  to  be  noted,  however,  that  in  this  case  ther« 
was  a  complete  abdication  of  the  City's  control  and  power 
over  the  land  and  building  under  the  agreement  and  it  is  to 
be  further  particularly  noted  that  t  he  court  pointed  out  on 
page  5^4  of  the  decision: 

"There  may,  of  course,  be  power  to 
lease  public  property,  but  the  agreement 
under  consideration  does  not  purport  to 
be  a  lease." 


of 


The  same  basic  question  was  considered  in  the  cast 


Veekes  vs.  City  of  Galveston. 
(51  3.W.  2d  544  -  Texas). 


H 


The  City  of  Galreston  leased  a  tract  of  land  beyond  the  juris- 
dictional limits  of  the  city,  called  Pelican  Island,  to  prirate 
interests*  Under  the  lease  the  lessee  was  to  be  free  of  inter- 
ference or  control  by  the  municipality.  The  court  held  that 
the  city  had  voluntarily  abdicated  its  office  of  trustee  for 
the  public  and  obligated  itself  to  suspend  for  the  period  of 
the  lease  all  exercise  of  its  legislative  and  administrative 
powers  of  government  as  regards  the  island,  other  than  such 
as  it  may  exercise  in  respect  to  the  property  of  its  citizens* 

Again  it  is  to  be  noted  that  there  was  a  complete 
abdication  of  mvinicipal  control  and  power  over  the  leased 
area*  Although  the  court  held  the  action  of  the  municipality 
ultra  vires  under  the  particular  lease,  the  court  significantly 
to  our  problem  here,  pointed  out  on  page  547  of  the  decision: 

"Without  deciding  that  there  could 
not  be  a  valid  lease  made  of  the  property 
we  declare  the  one  under  consideration  to 
be  unauthorized  and  illegal." 

In  the  case  of 

City  of  Port  Arthur  vs.  Young 
37  S.  W.  2d  385  ITexas) 

the  city  leased  an  island  for  the  conduct  of  a  pleasure  pier  to 
be  conducted  by  the  lessee  as  a  business  proposition  with  charges 
to  the  public  for  use  of  the  accommodations  furnished  by  him  to 
them.   Such  lease  was  held  valid  and  to  be  within  the  city's  power 
by  the  Court  of  Civil  Appeals  of  Texas.  The  city  had  received  the 
property  by  a  deed  of  gift  which  provided  that  the  city  was  to  liold 
the  property  in  trust  for  the  general  public  to  be  used  as  ft  place 
for  amusement,  pleasure  and  recreation.  The  case  held  that  the 
city  had  the  power  to  delegate  this  duty  to  a  suitable  lessee. 
Under  the  form  of  the  lease,  however,  absolute  control  of  the 
property  was  not  surrendered  to  the  lessee. 


In 


The  Case  of  City  and  County  of  Los 
Anp.eles  vs.  Dodge. 


supra,  the  same  contention  was  raised  that  the  city  proposed  by  the 
contemplated  lease  agreement  to  delegate  its  public  functions  to 

tle^  city'^J'a^cf ^'^m^pl^dF^^  bi^r'  away  its  public  duty  and  respon- 
sibility but  that  in  the  situation  in  the  case  considered  by  the 
court  there  was  no  final  abdication  of  the  functions  of  the  city, 
if  there  could  be  said  to  be  any  abdication  of  its  functions  at  all. 
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The  court  quoted  with  approral  the  holding  of  the  Suprene  Cturt  of 
the  United  States  in  the  case  of  . 

City  of  New  Orleans  V3«  Louisiana  Cone.  Co* 
140  U.S.  654 

in  which  case  it  appeared  "that  a  certain  tract  of  land  along 
the  Mississippi  River  had  long  been  used  as  a  public  landing,  the 
right  to  such  use  having  been  based  upon  a  dedication  of  the  land 
to  the  municipality.  The  city  leased  the  property  to  a  private 
Individual  for  a  term  of  twenty-five  years  and  he  erected  certain 
structures  upon  it,  which  were  used  for  the  landing  and  storage 
of  sugar  and  molasses ,  that  having  been  the  purpose  to  which  the 
tract  had  been  theretofore  devoted.  In  passing  upon  the  validity 
of  the  lease  the  court  said:  *The  city  has  not  undertaken  to 
alienate  or  sell  the  ground  under  the  sheds,  but  has  only  leased 
it  for  a  teim  of  years,  reverting  at  the  end  of  that  time,  with 
the  sheds  built  thereon,  to  the  city  for  the  benefit  of  the  pub- 
lic. The  groujid  has  no  more  ceased  to  be  devoted  to  the  public 
use  by  the  making  of  the  lease  and  the  erection  of  the  sheds,  than 
if  the  city  had  itself  built  and  managed  the  sheds  for  the  promo- 
tion of  commerce  and  the  benefit  of  the  city  and  the  inhabitants.*** 

The  court,  after  analysing  the  foregoing  and  other  cases, 
concluded:  "V/e  are  convinced,  as  well,  that  the  validity  of  the 
lease  agreement  now  in  question  is  firmly  established  by  them  and 
that  they,  instead  of  Egan  v.  San  Francisco,  in  the  main  doctrine 

presented  by  it,  and  other  cases  like  it,  rule  the  point  now  under 
discussion.  The  line  of  cases  upon  which  we  rely,  leading  up  to 
Barter  v.  San  Jose,  supra,  and  to  the  detached  expression  in  i:g:an 
V.  San  Francisco,  establish  the  rule  that  a  city  may  lease  property 
devoted  to  a  public  use  for  purposes  not  inconsistent  with  such  use 
when  there  is  no  public  need  therefor,  and  that  it  may  also  lease 
such  property  for  purposes  which  conduce  to  or  aid  in  the  discaarge 
of  such  public  use." 

The  case  of  City  of  Oakland  vs.  Williams  involved  a 
situation  where  the  State  had  granted  to  the  City  of  Oakland 
tide  and  submerged  lands  and  authorized  the  lease  of  such  lands 
for  industrial  uses  for  the  development  of  the  harbor  and  the 
constructicn  tnd  maintenance  of  wharves,  docks,  piers  or  bulk- 
heads, or  for  other  public  uses  and  purposes  consistent  with  the 
requirements  of  commerce  and  navigation  at  the  harbor.   Pursuant 
to  this  grant  and  in  furtherance  of  the  general  scheme  devised 
for  the  improvement  of  Oakland  harbor,  the  Board  of  Port  Com- 
missioners of  the  City  of  Oakland,  as  lessor,  entered  into  a 
lease  and  contract  with  a  private  packing  corporation  as  lessee, 
providing  that  the  lessor  would  erect  a  warehouse  on  the  tide 
lands  costing  ^400,000  for  the  lessee  and  that  the  lessee 
should  have  the  use  of  the  building  for  the  purpose  of  re- 
ceiving, sorting,  warehousing,  preparing,  and  otherwise 


handling  goods  and  for  the  shipping  of  same  and  other 
industrial  uses  which  vould  promote  commerce  and  shipping. 
The  cost  of  the  building  was  to  be  paid  from  moneys  derived 
from  the  sale  of  a  bond  issue.   The  lease  and  contract  were 
attacked  on  the  grounds  that  it  provided  for  the  expenditure 
of  public  funds  for  a  private  purpose  in  violation  of  Article 
i,  Section  Ik,   of  the  State  Constitution,  that  the  expendi- 
ture of  public  moneys  for  the  construction  of  the  warehouse 
for  the  uses  of  it  to  be  made  by  the  lessee  amounted  tc 
a  lending  of  the  credit  of  the  State  in  violation  of  ' 
Article  1,  Section  31|  of  the  Constitution,  and  that  the 
rights  granted  the  lessee  under  the  lease  was  an  attempted 
perversion  of  the  public  tnist  with  relation  to  the  property 
imposed  on  the  city  by  its  charter*  The  court  decided 
against  all  contentions  and  upheld  the  validity  of  the 

lease  and  the  expenditure  on  the  ground  that  the  object 
of  the  Board  of  Harbor  Commissioners  was  not  to  promote  the 
private  business  of  the  lessee  even  though  that  was  an 
incidental  result,  but  to  develop  the  harbor  and  harbor 
commerce  which  was  a  public  purpose*  The  court  found  in 
effect  that  the  lease  was  promotive  of  this  general  purpose. 


In  Paine  v.  Seattle.  127  Pac.  5^0  (Wash.)  the  court 
pointed  out  with  reference  to  similar  constitutional  objections: 

"Perhaps  if  the  sole  purpose  of  acquiring 
the  property  was  to  lease  it  to  an  indiridual 
or  corporation  for  private  use,  its  ac- 
quisition and  lease  would  be  in  riolation  of 
the  constitutional  provision  cited.  But  >^en 
the  purpose  is  to  establish  public  wharves 
or  docks,  and  the  lease  is  for  a  limited  time, 
with  power  resez*ved  to  regulate  wharf  charges, 
as  it  is  in  this  instance  it  cannot  be  said 
to  be  the  acquisition  of  property  for  a  private 
purpose,  or  the  giving  of  money  or  property, 
or  the  loaning  of  the  credit  of  the  municipality 
to  an  individueil  or  corporation,  or  within  the 
meaning  of  the  section  of  the  Constitution. ** 

Also  to  the  same  effect,  see  McGuire  v,  Cincinnati. 
40  N.E.  (2d)  435  (Ohio);  City  of  Cleveland  v.  Lauche.  49  M.E.  (2d) 
207  (Ohio);  Allbritton  v.  Wiwona.  176  So.  799  (Mississippi)  and 
Green  v.  Frazler.  250  U.S.  233. 

In  the  cases  of  Lawrence  v«  Hancock.  76  P.  Supp.  1004 
and  Kern  v.  City  Commrs.  of  Newton.  lOQ  P.  (2d)  709  (Kansas) 
the  power  of  the  municipalities  involved  to  lease  swimming  pools 
constructed  with  public  funds  to  private  interests  was  upheld 
but  the  courts  in  both  cases  held  that  the  city  could  not  by 
virtue  of  the  lease  relieve  itself  of  its  public  responsibility 
and  duty  to  protect  the  constitutional  rights  of  all  its  citizens 
in  the  use  of  the  pool. 

In  the  case  of  Cascambas  v.  Newport.  121  A.  534  (Rhode 
Island)  the  question  was  raised  "whether  a  city  had  the  power  to 
make  a  lease  of  a  portion  of  a  beach  held  by  the  city  in  trust 
for  its  inhabitants  aad  the  public*  In  holding  that  the  city 
had  the  power  to  make  the  lease,  the  court  said:  "Without  question 
the  city  would  have  authority  to  establish  reasonable  regulations 
concerning  the  public  use  and  enjoyment  of  the  beach,  and  the  city 
■ight  make  a  lease  of  a  portion  of  the  beach  if  the  public  were 
not  excluded  therefrom,  and  the  purpose  and  effect  of  such  lease 
was  the  Airtheranee  of  the  public  use  for  which  the  beach  is  held. 
This  is  in  accord  with  reason,  and  is  supported  by  ample  authority. < 

An  analagous  situation  to  the  general  problem  herein 
considered  is  presented  in  the  cases  considering  the  power  of 
the  municipalities  to  lease  to  private  interests  concessions  in 
public  parks  in  furtherance  of  the  public  use  for  which  parks  are 
held  in  trust  by  the  municipalities.  Illustrative  of  the  long 
line  of  authorities  upholding  this  power  is  the  case  of  Barter  v. 
San  Jose.  141  Cal,  659.  where  the  power  of  the  city  of  San  Jose 
to  lease  2i  acres  of  Alum  Rock  Park  to  private  interests  for  the 
operation  of  a  hotel,  was  sustained. 


Also  8««  Yal»  Y.  San  Bernardino.  109  Cal«  App.  102; 
Gusheg  T.  City  of'  Nev  York.  58  M.Y.  Supp.  967. 

Th«  fflost  r«e«nt  •xprasslon  of  th«  Suproac  Court 
of  this  Stat*  on  ths  powtr  of  public  bodies  to  acqulrs  property 
for  public  purposes  and  to  lease  It  to  private  Interests  is 
found  In  the  ease  of  Paso  Robles  Hospital  Dlst«  y.  Negley.  29 
C.  (2d)  203.   The  Hospital  Jlstrlct  sought  to  acquire  land  and 
construct  a  hospital  thereon  with  funds  to  be  realized  from 
bonds  voted  at  a  special  election  for  the  purpose.  One  of  the 
objections  raised  to  the  issuance  of  the  bonds  was  that  the 
district  did  not  Intend  to  operate  the  hospital  but  Intended  to 
lease  It  to  other  persons  for  operation  and  that  a  public  body 
has  no  power  to  acqixlre  property  for  the  pvirpose  of  leasing  it 
to  private  Individuals* 

The  court  pointed  out  that  a  hospital  served  a  public 
purpose  and  made  the  \xnquallfled  statement  that  "a  public  body 
may  acquire  property  for  the  purpose  of  leasing  It  to  private 
persons  I "  citing  In  support  of  Its  holding  the  cases  of  City  of 
Oakland  v,  Wlllltuns.  supra:  Bylngton  y.  Sacramento ^  170  Cal.  124; 
San  Francisco  y.  Linares.  16  Cal.  ( 2d)  441;  Lynctfv.  San  Francisco. 
3  Cal.  t2d]  141:  Egan  v."  San  Francisco^  supra. 

The  court  In  the  Paso  Robles  case,  In  holding  that 
a  public  body  may  acquire  property  for  the  purpose  of  leasing 
It  to  private  persons,  has  telescoped  Into  one  pithy  statement 
the  two  divisible  concepts  of  municipal  power  herein  discussed, 
the  power  to  acquire  property  for  public  purposes  and  the  power 
to  delegate  to  private  Individuals  the  performance  of  that  purpose 
through  the  medium  of  a  lease.   The  statement  can  be  misleading 
and  thus  expressed  gives  thought  to  the  constitutional  questions 
considered  In  the  cases  herein  above  discussed,  particularly  the 
question  of  expending  public  funds  for  private  purposes.  It  is 
to  be  noted,  however,  that  the  courts  In  ovez*rullng  the  consti- 
tutional objections  have  emphasized  that  the  reason  for  the  ex- 
penditure Is  not  the  lease  but  the  attainment  of  the  public  purpose 
and  In  each  case  the  lease  was  found  to  be  In  aid  and  furtherance 
of  that  puz7>ose.  It  Is  to  be  further  noted  that  It  wav  almost 
uniformly  stressed  tJiat  there  could  not  be  .-B  abdlcstlon  of  the 
■unlcipalltles'  public  responsibility  to  guarantee  the  execution 
and  performance  of  the  public  purpose  by  granting  the  lessee  ab- 
solute and  complete  control  of  the  demised  premises  and  Its  manner 
of  operation. 

As  a  conclusion,  then,  from  the  cases  analyzed  and  con- 
sidered on  the  questions  herein  Involved  If  the  Board  of  Supervisors 
in  their  legislative  .discretion  determine  that  Angel  Island  is  a 
suitable  and  desiz>able  site  to  be  acquired  as  a  recreational  area 
for  the  public,  it  is  my  opinion  that  it  may  validly  and  legally 
expend  public  funds  for  its  acquisition.  If  in  their  further 
judgment  and  discretion,  they  determine  that  the  most  efficient, 
•conomical,  and  desirable  method  of  effectuation  of  the  public 
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purpos*  of  the  acquisition  is  thrt)ugh  the  nedluB  of  «  lease 
to  prlTAte  operators  it  is  mj   fuz-ther  opinion  that  they  may 
ralidly  and  legally  execute  such  a  lease  therefor  but  that  under 
such  lease  or  agreement  they  must  retain  or  delegate  to  other 
city  officials  supervisory  control  of  the  manner  and  method 
of  the  operation  of  the  island  under  reasonable  rules  and  regula- 
tions to  be  adopted  so  that  at  all  times  there  will  be  insurance 
that  the  island  will  be  operated  for  the  general  public  good  and 
not  primarily  for  private  gain  or  for  the  benefit  of  a  privileged 
few. 

This  opinion  and  discussion  has  been  confined  to  the 
subject  of  the  power  of  the  municipality  to  purchase  and  to 
enter  into  an  agre^nent  for  the  operation  of  Angel  Island*  No 
opinion  is  here  given  on  important  questions  such  as  liability 
for  injuries  incurred  in  the  operation  of  the  island  or  adequate 
protection  against  such  liability,  and  many  other  important  con- 
siderations of  procedure  or  policy. 

Respectfully  submitted, 


DION  R.  HOLM, 
City  Attorney* 


To:  Boaz^  of  Supeirvisors 

cot  The  Mayor 
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May  10,  1949 

i;UBJECT:    COURT  DEPOSITS  MAD£  BY  COND1.MNATION   AGi^NCT  IN 
EMINiJNT  DOMAIN   PROCLEDINGS  DLP03ITLD  BT  TH£ 
COUilT  WITH  TH-i  COUNTY  TR.ASUKEH,   AND  IN  TUtiN  DE- 
POSlTiiD  bY  THi:  COUNTY  TREASURER  IN  BANKS  AND 
V.HERE  INTEi^-JT  ACCRUES  BY  REASON  OF  SAID  Di. POSIT 
IN  A  Bank,    5UCH  INTEREST  MUST  BE  PAID  OVER  TO 
THE   COKDa^iNATION  AGt-NCY  VTHEN  THE  RETURN  OF  THE 
COURT  D£.POSIT  IS  ORDERED  BY  THE  COURT. 

Dear  Sir: 

This  refers  to  your  letter  of  April  19,  1949  enclosing  a 
letter  from  the  Division  of  Highways  District  No*  4,  requesting 
return  of  interest  on  certain  security  deposits  made  by  the  High- 
way District  in  connection  with  pending  condemnation  proceedings, 
and  your  request  that  this  office  advise  you  whether  it  is 
mandatory  for  the  City  and  County  to  pay  to  the  Highway  District 
interest  on  such  deposits.   You  cite  the  case  of  Metropolitan 
Water  District  vs.  Adams.  32  A.C,  644. 

OPINION 

The  deposits  involved.  Pursuant  to  §  14,  Article  I  of 
the  Constitution,  it  is  provided  that,  after  filing  complaints  in 
eminent  domain  proceedings,  the  State,  a  political  subdivision 
thereof,  city,  city  and  county,  or  district,  may  gain  immediate 
possession  of  the  land  upon  "giving  such  security  in  the  way  of 
money  deposited  as  the  court  in  which  such  proceedings  are  pending 
■ay  direct."  *  *  *  Pursuant  to  Code  of  Civil  Procedure  573,  the 
Clerk  of  The  Court  must  deposit  such  money  with  the  County  Treasurer 
"to  be  held  by  him  subject  to  the  order  of  the  court."  See  also 
Code  of  Civil  Procedure,  §  13S. 

The  interest  involved*  Where  the  County  Treasurer 
places  deposits  in  banks,  interest  accrues  thereon.   See  Depos- 
itary Act  Stats.  1933,  page  642  of  Deering's  General  Laws  Act 
2834  (A),  §1  thereof.   See  also  §82  of  the  Charter  of  the  City 
and  County  of  San  Francisco. 

In  the  case  of  deposits  and  interest  accruing  thereon, 
as  above  set  forth,  the  Supreme  Court  of  the  State  of  California 
in  the  case  cited.  Metropolitan  Water  District  vs.  Adams,  32 
A.C,  644,  (decided  September  23,  1948 J  determined  that  where  the 
Covmty  Treasurer  is  ordered  to  return  a  security  deposit  to  the 
condemnation  agency,  the  interest  so  accrued  thereon  must  be 
included  in  the  amount  which  is  to  be  returned* 

In  this  case  the  court  decided  that  such  moneys  deposited 
with  the  court  are  in  the  nature  of  a  security,  or  a  cash  bond, 
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and  are  legally  in  the  custody  and  vlthln  the  contz'ol  of  the 
court;  that  the  moneys  belong  to  the  condemnation  agency; 
that  the  county  treasurer  Is  given  only  the  actual  custody 
and  bare  possession  by  the  Court;  that  the  "county  treasurer  in 
handling  the  funds  oust  look  to  the  court  for  direction;  the 
county  treasurer  is  in  effect  the  treasurer  of  the  court,  and 
an  ex-officio  officer,  and  holds  the  money  for  the  court,  not 
for  the  covmty." 

The  conclusion  of  the  court,  therefore,  was  that  >«here 
a  security  deposit  in  a  condemnation  proceeding  is  ordered 
returned  to  the  condemnation  agency  by  court  order  at  the  close 
of  the  condemnation  case,  since  the  moneys  belong  to  the  con- 
demnation agency,  interest  accrued  thereon  becomes  part  of 
the  fund  and  should  also  b«  returned  to  the  county  treasurer* 

It  is  to  be  noted  that  on  the  question  of  the  determlna* 
tion  of  the  amount  of  the  interest  to  be  returned,  the  court  said: 

"No  insurmountable  problem  is  presented 
regarding  the  amount  of  interest  attributable 
to  the  deposits*  Because  of  the  commingling  and 
the  procedure  followed  by  the  county  treasurer, 
it  is  Impracticable  if  not  impossible  to  trace 
or  identify  the  particular  funds  deposited  with 
the  court  by  the  appellant  and  to  determine  the 
exact  amounts  of  interest  received  by  the  county 
for  the  use  of  those  specific  funds  for  the 
various  periods.  There  is  evidence,  however,  as 
to  the  total  amounts  on  deposit  from  time  to 
time  in  various  banks  and  the  amoiint  of  interest 
eaxmed  thereon,  and  the  amoxint  of  court  deposits 
or  'security  deposits'  in  the  hands  of  the  county 
treasurer  at  various  times.  Using  a  proportionate 
share  theory,  the  interest  fairly  allocable  to  the 
funds  deposited  by  the  water  district  apparently 
can  be  determined  with  reasonable  accuracy." 

It  is  further  to  be  noted  that  no  accrued  interest  should 
be  returned  except  under  proper  court  order,  which  would  usually 
be  at  the  termination  of  the  condemnation  proceeding  at  the  time 
the  deposit  is  ordered  returned  to  the  agency. 

It  is  my  conclusion,  therefore,  under  the  authority  of  the 
decision  in  the  case  of  Metropolitan  Water  District  vs.  Adams  cited 
supra,  that  where,  in  a  "condennation  proceeding  the  security  deposit 
has  been  made  by  the  condemnation  agency  to  the  court  and  in  turn 
deposited  \ilth   the  county  treasurer  and  interest  acorues  thereon 
by  reason  of  deposit  by  the  county  treasurer  of  said  funds  in 
a  bank,  the  interest  becomes  part  of  the  deposit  and  should  be 
returned  at  the  conclusion  of  the  condemnation  proceeding  with 
the  security  deposit  when  ordered  by  the  Court,   Specifically, 
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if  and  when  the  security  deposits  set  forth  in  the  letter 
of  the  Highway  District  are  ordered  returned  by  the  Court 
in  v^liich  the  condemnation  actions  are  held,  interest  accrued 
thereon  must  be  computed  and  the  amount  returned  with  the 
deposit. 

Respectfully  submitted, 

DIOR  .l.-H.LM 

City  Attorney. 


To:  Mr.  John  J,  Goodwin, 
Treasurer 


TMO'C 
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I'ay  11,   1949 


SlIBJErTt      -..rTT'EK   OR   NOT   a-TH'UT   AVEIiaEST   OF  TJn-    IKITIA-IVE 

CHPINAKCE   SCh-irAOEH    C'  >* PANICS    CA?I    3E  RKJiUlRED  TO    PAY 
rOR  Ai^lfUAl.   AUDIT    F?X   THE   C"  UTROLLKR . 

I}«ar  Sin 

This  offlo«  Is  In  rsesipt  of  a  rsqusst  for  an  opiolon 
which  reads  as  follovsi 

"I  have  been  directed  by  the  Finance  rors-T^lttee 
to  request  that  you  furnish  your  o-lnlon  as 
to  whether  or  not  without  fimendment  of  the 
InitiatiTe  ordinance  relating  to  the  oolleetion 
and  disposal  of  j^arbar^.  It  can  be  required  that 
the  f^carenw-er  companies  pay  for  the  «nnu«l  eudit 
by  the  Controller  of  the  scavenger  rcanpanles' 
books . 

"It  will  be  aopre elated  if  we  ntay  have  yoiir 
opinion  in  tlm«  for  ODnslderation  by  the 
rinance  ^ocmittee  at  its  meeting  on  Tuesday, 
Vay  10,  1949," 

rPi:;i.  ?; 

Section  16  of  the  }<efU8e,  Collection  and  Disposal  '.  rdinnnoe 
adopted  by  Ihe  voters  as  sn  initiative  measure  at  nn  election  held 
November  8,  IS.'-S  and  anaended  by  the  voters  on  lovonber  5,  1946  reads 
as  followsi 

"r'lrlni?;  the  month  of  J'^nuary  each  year  the 
Controller  of  the  City  and  bounty  of  "an  franclaeo 
shall  survey  aad  exaaine  into  tho  rates  to  the 
producer  for  the  collection  and  disposition  of 
refuse,  with  a  view  to  a  reduction  in  such  rates, 
nnd  upon  completion  thereof  shall  report  his 
conclusions  to  tlie  Board  of  fupervisors*  The  ?>oard 
of  Supervisors  may  by  a  two-thirds  vote  reduce  the 
rates  upon  receipt  of  said  report  when  found  to  be 
justified,  and  may  by  a  two-thirds  vote  increase 
said  rates,  but  not  to  exceed  the  rates  herein  set 
forth.   The  Board  of  supervisors  shall  have  no  other 
rifht  to  STnend  this  ordinance.  Fraeh  collector 
holding  a  permit  shall  '.:eep  such  records  as  may  be 
required  by  the  Controller  to  produce  the  inforaatlou 
necessary  for  the  purposes  of  this  section.  The 
records  sliall  be  made  available  to  the  Controller 
at  his  request*  At  intervale  of  six  moiths  the 
Controller  shall  furnish  the  Department  of  Public 
liealth  estimates  of  the  cost  per  hour  for  refuse 
eolleetions  fron  establishments  for  which  rates  are 
not  fixed  by  this  ordinanee." 
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This  Is  the  only  stetion  In  thm   ordln*ne«  dealing  with 
annu&l  audit*  by  the  Controller  of  the  reoorde  of  refaae  collectors* 
It  iniposes  a  duty  upon  the  Controller  to  make  an  audit  annually 
and  also  cakes  It  the  duty  of  each  eolleotor  to  keep  such  records 
as  nay  be  x*equlred  by  the  Controller.   These  reeorda  must  be  made 
available  to  the  Controller  at  his  request* 

7ne  section  la  silent  on  tho  aubjeet  of  vho  shall  bear 
the  cost  of  aueh  annual  audit.  This  being  the  case  the  charge  for 
the  audit  cannot  be  loposed  upon  the  refuse  collectors.   In  other 
words*  In  the  absence  of  express  languac*  requiring  the  refuse 
collectors  to  pay  for  the  audit,  such  a  praotlee  cannot  be  vrltten 
Into  the  ordinance  except  with  the  approval  of  the  people  by  «ay 
of  aTsendmenta 

Pespectfully  autmltted» 


DION  H,  HOr^ 
City  Attorney 


To:  Clerk,  ?oard  of  3upervleors 
oct  I'ayor 


:>i' 


May  12,  1949 


JUBJi^CTi      PU-.t-i  OF  BOARD  CF    SUrZ-RVISOas  TO  LNACT  AN 
OHOINANCE   RtOHlLITING  DiSCillMINAilON  IN   A 
a^.'Ji.Vi:.L0Pru:.NT   Aii.A  Oii   TO   Ai.OPr   A  cL  oOLUTION 
H-CO.-.iCNDII!G  R'iDt.VhiLOPM^NT    POiJwI^S, 

Gentlemen: 

The  San  Francisco  Rederelopment  Agency  has  requested  an 
opinion  on  the  validity  of  certain  legislation  pending;  before  the 
Board  of  Superrisors,  relating  to  the  subject  of  dlscriudnation  or 
segre,^ation,  based  upon  race,  color,  creed,  national  origin  or 
ancestry,  in  the  sale,  lease,  use  or  occupancy  of  land  in  a 
redeTelopment  area. 

The  legislation  is  as  follows: 

1.  An  ordinance  making  such  acts  of  discrimination  a 

oisdemeanor  in  relation  to  land  acquired  for  rederelops'.ent  projects 
pursuant  to  the  Comniunity  RedeTelopment  Act*   (Supervisors  Pile 
Ho.  3623) 

2«  A  resolution,  recoicicendatory  in  character,  con- 
taining numerous  suggestions  to  planners  in  the  formulation  of 
plans  for  redevelopment  projects,   (oupervisors  File  No.  3900 
now  in  Committee,  as  proposed  to  be  anended  in  letter  of  Coxmcil 
for  Civic  Unix,y,  dated  Kay  9,  1949) 

The  question  presented  for  consideration  is  solely  one 
of  the  power  of  the  Board  of  Superrisors  to  enact  the  fore/^oing 
legislation.  No  question  of  policy  is  involved  in  this  opinion, 
but  one  of  legality  only. 

OFINIOH 

!•  The  first  question  is  that  of  the  validity  of  the 
proposed  ordinance  Baking  a  misdemeanor  of  discrimination  or  seg* 
regation,  as  first  stated  herein,  as  to  land  acquired  in  a  re- 
developcent  project* 

Section  I  of  this  ordinance  contains  extensive  find 
ings  of  fa^t*   Paragraphs  a  and  b  of  this  section  declare  the 
existence  and  public  purpose  of  the  Comnvmity  Eedevelopment  Act 

generally  and  its  provision  for  the  expenditure  of  public  funds 
for  the  health,  safetv  and  welfare  of  the  people  of  the  State 
and  of  the  community  in  which  thn  bli^rhted  area  is  located. 
Paragraphs  e  and  d  make  findinFis  of  fact  i^ich  relate  discria- 
ation  and  segi*egation  to  blighted  areas  as  causes  and  as  causes 
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also  of  ovtrcrowdlng  of  population  resulting  in  Tic«,  disease 
and  delinquency  and  thus  bring  discrimination  and  segregation 
v.ithin  the  police  power  of  the  local  legislative  body  as  ex- 
pressed in  the  penal  sections  of  the  ordinance* 


ordinance : 


Two  legal  questions  arise  with  reference  to  thia 

(a)  Whether  its  enactment  is  within  the 
police  power  of  the  local  legislative  body, 

(b)  V/hether  it  is  proper  to  limit  its  • 
application  to  acts  of  persons  in  relation  to 
lijcid   acquired  for  redevelopment  projects* 

(a)  The  police  power  of  the  legislative  body  of  a 
hose  rule  cltv  such  as  San  Frencisco  is  limited  as  to  municipal 
affairs  only  by  its  Charter  and  the  Constitution.   (V.liyte  v*  City 
of  Sacramento,  65  C*A*  534,  546} •  As  to  state  affairs,  the 
authority  to  enact  legislation  must  be  delegated  to  it  either 
throuf'^  its  charter  or  some  general  law.   (i.'hyte  v«  City  of 
Sacramento,  supra)*  The  general  source  of  this  power  as  to 
legislation  requiring  the  exercise  of  the  police  power  is  Article 
XI,  Section  11.  of  the  Constitution*  This  section  provides  that 
"Any  county,  city,  town  or  township  may  make  and  enforce  within 
its  limits  all  such  local,  police,  s&nltary,  and  other  retaliations 
as  are  not  in  conflict  with  general  laws." 

The  control  of  discrimination  or  segregation  as  to 
land  in  redevelopment  projects  is  obviouslv  a  state  affair*  It 
is  a  state  affair  as  to  which  there  is  no  limitation  on  the  leg* 
islative  power  of  the  municip  lity  in  either  its  Charter,  the 
Constitution,  or  any  state  legislation  other  than  the  Community 
Redevelopment  Act*  Is  there  a  llmitaticm  in  the  Community 
Hedevelopinent  Act  in  this  regard? 

Section  70  of  the  Redevelopment  Act  provides  that 
the  ordinance  adopting  the  redevelopment  plan  shall  "set  foi'th 

the  purposes  and  intent  of  the  legislative  body  with  respect 
to  tna  project  area*" 

An  opinion  of  this  of  flea  to  the  Board  of  Supervisors, 
dated  January  19,  1949,  advised  that  antidiscrimination  require- 
ments as  to  deeds,  leases  or  contracts  affecting  land  in  a  redevel. 
opment  area  must  be  legislated,  if  desired,  through  the  procedure 
of  the  Act  and  that  directions  could  not  be  i;iven  by  the  Board  on 
this  subject  in  advance  of t he  consideration  of  the  tentative 
project  plan  or  the  project  plan* 

"he  subject  ordinance,  however,  does  not  relate 
directly  to  the  land  of  the  project  area.  It  does  not  require 
antidiscrimination  covenants  or  contract  provisions  as  did  the 
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•rdinanec  und«r  consideration  «t  that  tin*.  This  ordinanc* 
acts  upon  persons  only,  hj  making  their  discriminatory  acts 
as  to  laiui  in  a  rsdeYelopoient  area  a  misdeaeBnor*  The  ordinanca 
can  in  no  way  affect  the  title  or  any  Interest  la  property  in 
a  redevelopment  area* 

This  differentiation  from  the  former  ordinance  has  been 
z*elied  upon  to  resoTe  the  ordinanca  fr«B  the  affect  of  Section 
70  quoted  above •  Does  it  do  so? 

I  must  conclude  that  the  ordinance  itself  carries  its 
own  answer  in  this  regard*  Note  specifically  the  last  clause  of 
subdivision  d  of  Section  1.  containing  the  findings  and  declar- 
ation of  policy  of  the  ordinance.  It  is  as  follows i 

"Therefore,  provisions  prohltiting 
such  dlscrlBination  or  se^xe^ation  are 
necessary  to  carry  out  the  purposes  of 
the  Act." 

This  statesient  follows  several  parai:^^!^^  of  recital  aa 
to  "the  purposes  and  intent**  of  the  Redevelopment  Act*  It  then 
' concludes  that  antidiscrimination  proviaiocs  for  the  area,  making 
their  violation  a  misdemeanor,  "are  necessary  to  carrr  out  the 
purposes  of  Act." 

Section  70  of  the  Act  provides  that  "the  purposes  and 
intent"  of  tha  leglalative  body  respecting  a  pro.ject  area  shall 
pe  set  forth  in  the  pr^j^et  plan.   The  act  provides  specifically 
the  procedure  required  for  the  enactment  of  this  plan. 

There  is  therefore  no  escape  from  the  ecnclusion  that 
the  subject  ordinance  is  aimed  and  Intended  specifically  and  by 
its  ovm  words  to  express  a  purpose  and  intent  of  the  legislative 
l>ody  respecting  all  project  areas  of  the  redevelopment  area 
within  the  terms  of  Section  70  of  the  Redevelopment  Act.  There 
is  therefore  no  escape  from  the  fiirther  conclusion  thst  the 
proper  place  for  such  legislation,  if  desired,  is  in  the  project 
plan  and  not  in  an  ordinance  which  is  no  part  of  that  plan. 

(b)  The  next  question  is  whether,  la  the  future  con* 
sideration  of  a  project  plan  or  tentative  project  plan,  in 
accordance  with  the  Act,  it  is  proper  to  place  antidiscrimina* 
tlon  or  antl segregation  provisions,  thus  limiting  their  applica- 
tion to  the  project  area*  Kay  such  provisions  be  legally  applied 
to  but  one  area  of  the  comEmnity  rather  than  the  whole? 

A  redevelopment  area  is  an  area  in  regard  to  %diich  the 
legislature  has  granted  to  the  Redevelopment  Agency  the  right  of 
eminent  domain  for  the  carrying  out  of  a  public  purpose  and  has 


given  special  povtrs  for  the  use  of  public  agencies  and  publie 
funds  for  the  public  welfare*  This,  in  my  opinion,  provides 
a  reasonable  basis  for  special  consideration  of  a  redeYelopment 
or  project  area  in  regard  to  such  legislation* 

In  Unirersitj  of  So*  California  t*  Robbins,  1  C.A* 
2d  523|  a  condesmation  proceeding  for  library  purposesi  attention 
is  called  to  the  fact  that  the  uniYersity*s  articles  of  incorpo- 
ration open  its  doprs  to  erexy resident  of  the  state,  regardless 
of  nationality,  race  or  religious  belief*  The  case  of  Connecticut 
College  for  Wcmen  t*  CalTert,  88  At*  633 i  in  which  condemnation  was 
refused,  is  referred  to  and  quoted  by  the  court  in  the  California 
ease  at  page  529  in  part  as  follows: 

**In  the  Connecticut  case  the  court  finds 
the  college  fatally  deficient  in  the  required 
elements,  in  the  following  wox^is:  *There  is  no 
allegation  in  the  petition  that  the  public  has, 
or  can  acquire,  the  ri^t  to  enjoy  the  benefits 
of  the  land  sou^t  to  be  taken,  no  prorisioa  to 
that  effect  in  the  petitioner's  charter,  snd  the 
stated  corporate  purposes  of  the  petitioner  are 
not  such  as  to  impose  upon  it,  as  a  necessary 
legal  consequence  of  its  corporate  character, 
the  obligations  of  admitting  to  its  courses 
of  instruction  all  qualified  candidates  to  the 
extent  of  its  capacity,  without  religious, 
racial  or  social  distinction.*" 

The  Connecticut  court  further  stated  on  this  subject 
as  follows: 

"The  constitutional  authority  of  ths 
Legislature  to  delegate  the  power  of  eminent 
domain  to  prirate  corporations  does  not  depend 
solely  on  the  character  of  their  corporate 
purposes  as  to  whether  they  are  goremmental 
in  their  nature  or  not,  but,  as  is  vmiTerally 
agreed,  depends  also  upon  the  common  and  equal 
right  of  the  public  to  the  benefit  of  the  ser- 
Tice  rendered,  free  from  xinreasonable  discria* 
ination*" 

PennsylTa&ia  is  the  only  stste  to  our  knowledge  to 
include  such  legislation  in  a  redsTeloptnent  act*  Its  provision 
in  Purdon*s  Penna.  Laws,  Title  35 »  Section  1711*  ia  as  follows: 
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"(a)  The  contract  batweea  tht  Authority 
and  a  redoralopar  shall  contain,  without  being 
limited  to,  the  folloving  proTiaionai 

"(1)  A  legal  description  of  the  rederel- 
opaent  area  eoTered  tj   the  contract,  and  a  coTenant 
running  with  land  to  the  effect  that  no  person 
shall  be  deprired  of  the  right  to  lire  in  the  re- 
derelopment  proje  ct  ,  or  to  use  anj  of  the  facilities 
therein  bj  reason  of  race,  ereed^  color  or  national 
origin,  and  such  other  easements,  or  other  rights  as 
are  to  be  rescrTed  therein  by  the  Authority  «  4=  «  " 

Legislation  prohibiting  such  discrimination  is  frequently 
included  in  laws  relating  to  public  housing,  public  schools,  war 
work  industries,  public  serrice  corporations  and  many  other 
subjects  where  public  powers  or  public  funds  are  employed. 

The  fact  that  an  area  freed  6f  blight  by  use  of  public 
powers  and  public  funds  is  later  dereloped  and  owned  priTately 
should  not  pr^Tent  the  public,  which  made  this  possiblei  from 
pz*oviding  for  the  ttse  and  enjoyment  of  the  area,  fr<A%   from  such 
discrimination,  if  the  legislatire  body  sees  fit  to  place  such 
prorisions  in  its  plans. 

This  is  indicated  in  the  case  of  Dersey  t«  Stuyresant  iown 
Corporation,  74  N.T.  Supp.  2d  220,  where  it  was  sought  to  read 
into  the  RedeYelopment  Law  by  court  decision  antidiscrimination 
provisions  binding  on  the  priTate  redereloper  in  the  absence  of 
any  legislation  to  that  effect.  In  refusing  this  position  the 
couz*t  stated  at  page  226  as  follows: 

"It  may  well  be  that,  from  a  sociological 
point  of  Tiew,  a  policy  of  exclusion  and  discriro* 
ination  on  account  of  race,  color,  creed  or 
religion  is  not  only  undesirable  but  unwise. 
But  the  wisdom  of  the  policy  is  not  for  the 
courts.  That  was  and  is  a  matter  for  the 
legislature.* 

It  is  my  conclusion  that  the  legislatire  body  of  the 
city  and  county  may  or  may  not,  as  its  discretion  dictates, 
include  antidiscrimination  prorisions  in  the  tentative  project 
plana  or  project  plans  for  project  areas  in  following  the  pro* 
cedure  set  forth  in  the  Redereloi«ent  Act. 

2.  The  resolution  which  is  here  discussed  is  described 
in  the  office  of  the  Clerk  of  the  Board  of  Supcrrisors  as 
File  No.  3900. 
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With  certain  « xceptiona  later  noted,  the  resolution  ia 
confined  to  recomrpendatory  statementa*  The  adoption  of  the 
resolution  would  be  neither  in  conformity  with  the  Community 
RedeTelopment  Act,  nor  contrary  to  it.  The  reason  for  thia 
ia  the  fact  that  the  resolution  ia  recoxB^endatorj  in  nature. 
There  ia  nothing  in  the  Act  to  prohibit  the  Board  or  any  body 
or  person  f  iron  making  recoBunendationa  or  sug^^^estions  respecting 
the  content  of  project  plane,  whether  tentatiTe  or  otherwiae* 
Nor  does  the  resolution  make  any  att87!,>t  to  by-pass  any  board 
or  cosmission  or  to  make  any  suggestion  about  an  adminiatratiTe 
matter  in  violation  of  Section  2  2  of  the  Cnarter* 

The  Board  does  not  bind  itaelf  legally  in  any  manner  by 
the  adoption  of  this  resolution*  It  ia  merely  an  expression  of 
the  opinion  of  the  Eoard  at  the  time  of  it a  passage*  In  making  thia 
statement  I  suggest  certain  aaendaenta  to  the  x*esolution,  as  followat 

(a)  In  the  fourth  paragraph  of  recital,  change  "will"  to 
"say",  to  read  "certain  basic  matters  which  stay  be  considered." 
The  resolution  should  not  state  in  adrance  that  auch  matt  era  vdll 
be  considered*  There  ia  no  mandate  in  the  law  that  they  shall  be 
conaldered* 

(b)  In  the  ease  paragraph,  delete  froa  the  last  two  line a 
the  phrase,  "which  will  effectuate  the  policies  of  the  Board  of 
i^upervisora  on  these  basic  matters*"  The  effectire  policies  of  the 
Board  of  Supervisors  on  redevelopment  of  land  under  the  Community 
RedevelopiD^nt  Act  are  to  be  decided  by  the  procedure  set  up  in  the 
Act*  The  inference  of  the  quoted  lan^^uage  goes  beyond  a  mere 
recomiTiendatlon. 

(c)  Delete  the  final  "and"  from  the  aixth  paragra;;^ 

of  recital  and  delete  the  seventh  paragraph  of  recital*  I  suggest 
the  deletion  of  this  paragraph  for  the  same  reason*  The  inference 
in  the  statement  that  the  adoption  of  the  resolution  will  facilitate 
redcfvelopnent  plans  ia  not  a  mere  recommendation*  .Hather  it  fore* 
casts  action  of  the  Board  on  the  plana  and  hence  haa  no  proper  place 
in  auch  a  resolution*, 

(d)  Delete  paragraph  5  of  the  resolution  for  the  reason 
atated  in  (b)  above  or  shorten  it  to  read,  "This  resolution  must 
not  be  constzmed  to  pz*e elude  in  any  way  the  full  and  fair  consid- 
eration according  to  law  of  any  plans  submitted  in  conformity  with 
the  Community  Redevelopment  Act*" 

l.it)^  theae  amendment  a,  I  find  no  legal  objection  to 
the  adoption  of  the  resolution*  It  ia  an  expressiMi  of  opinion 
only  and  has  no  force  to  bind  legally  either  the  municipal  cor;o* 
ration,  the  Board  of  Supervisors  or  any  other  body  or  person*  It 
ia  not  beyond  the  power  of  the  Board,  however,  to  express  its 
opinion  in  thia  manner* 
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In  conclusion,  as  I  hare  already  stated,  the  Board 
of  Supenrisors  may  not  legally  enact  rile  No.  3o23i  the 
proposed  ordinance  prohibiting  discrimination  in  redevel* 
opment  areas,  except  in  connection  v.lth  the  adoption  of  a 
project  plan  in  accordance  vith  the  procedure  pirorided  under 
the  Redevelopment  Act* 

The  resolution  presented  and  considered  in  this 
opinion  being  recommendatory  in  character  only,  I  do  not 
re,.ard  it  as  in  conflict  with  the  Act,  |t  is  an  expression 
of  opinion  of  no  tindinf.  force,  but  one  which  the  Board  is 
privileged  to  make  at  this  or  any  Ooher  tine,  if  in  its 
discretion  it  desires  to  do  so* 

In  closing,  I  call  attention  again  to  the  fact  that  thii 
opinion  relates  only  to  legality  and  not  to  policy  and  that  the 
action  of  the  loard  of  Supervisors  on  the  resolution  considered 
here  vould  have  no  le£:al  bearing  on  any  procedure  under  the 
Conuiiunity  iiedevelopment  Act. 

Respectfully  subnitted. 


City  Attorney. 


To:  Board  of  Supervisors;  and  to 
Redevelopment  Agency 


WP 


May.  18,  1949 

SUBJECT:   PROPOSED  ORDINANCE  PROHIBITING  THE  FURNISHING 
TO  lERSONS  UNDER  EIGHTEEN  TEARS  OF  AGE  CERTAIN 
PUBLICATIONS  P:xOMINENTLI  FEATURING  ACCOUNTS  OF 
CRIIffi  AND  DEPICTING  BT  USE  OF  DRAWINGS  AND 
PHOTOGRAPHS  THE  COM^asSION  OR  ATTEMPTED  COM- 
MISSION OF  CERTAIN  DESIGNATED  CRII-ES  OF  FORCE, 
VIOL-.NCE  OR  BLOODSHED  IS  A  CONSTITUTIONAL 
ENACTMENT  WITHIN  THE  POLICE  POlrER  OF  THE 
cm  AND  COUNT!  OF  SAN  FRANCISCO. 

Gentlemen: 

We  hare  your  request  for  an  opinion  vffalch  reads  as 


follows : 


"At  the  direction  of  the  Police  Committee 
at  its  meeting  on  Norember  23rd,  I  an  attaching 
hereto  copy  of  Bill  No.  5552,  prohibiting  the 
furnishing  to  persons  xinder  the  age  of  eighteen 
years  certain  publications  prominently  featuring 
an  account  of  crime  and  depicting  by  the  use  of 
drawings  or  photographs  the  commission  or  attempted 
commission  of  certain  designated  crimes  of  force, 
Yiolcnce  or  bloodshed. 

"The  Committee  would  appreciate  receiving  at 
the  earliest  possible  moment  your  written  opinion 
regarding  the  legality  of  such  a  proposed  measure, 
in  light  of  the  recent  decision  of  the  Supreme 
Court  which  upheld  the  New  York  State  ban  on  the 
"Memoirs  of  Hecate  County"  as  an  obscene  book, 
and  also  in  Tiew  of  the  recent  passage  by  the 
Los  Angeles  County  Board  of  Superrisors  of 
legislation  against  lurid  or  salacious  comic 
books." 


The  proposed  ordinance  which  you  submitted  with  your 
letter  reads  as  follows: 

i 

"BILL  NO.  5552    (Series  of  1939)   ORDINANCE  KO^ 

"AMENDING  PART  II,  CHAPTER  VIII ^  ARTICLE  6  OF  THE 
SAN  FRANCISCO  MUNICIPAL  CODE  BT  ADDING  THERETO 
SECTIONS  517,  51d  ami  519,  PROHIBITING  FURNISHING 
TO  PERSONS  UNDER  THE  AGE  OF  EIGHTEEN  TEARS  CERTAIN 
PUBLICATIONS  PHO^JNENTLT  FEATURING  AN  ACCOUNT  OF 
CRIME  AND  DEPICTING  BI  THE  USE  OF  DRAWINGS  OR 
PHOTOGRAPHS  THE  CO^!MISSION  OR  ATTEMPTED  COM- 
MISSION OF  CERTAIN  DESIGNATED  CRUDES  OF  FORCE, 
VIOLENCE  OR  BLOODSHED. 
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"WHEREAS,  The  Board  of  Supervisors  has  found  as 
a  fact  that  there  is  a  great  increase  in  the  number 
and  Tariety  of  illustrated  crime  books,  magazines, 
and  other  publications  being  offered  for  sale  in 
this  city  and  county,  which  books,  magasines,  and 
other  publications  deal  in  substantial  part  ytith   crimes 
of  force,  violence  and  bloodshed,  and  that  many  of 
such  books  or  magazines  are  designed  in  form  so  as 
to  resemble  closely  those  devoted  in  substance  to 
matters  of  humor  and  adventure  and  published  pri- 
marily for  sale  to  children,  and  are  often  placed 
for  sale  side  by  side  with  such  humorous  and  adven- 
ture maga'^ines;  and 

"^TTEHEAS,  it  appears  that  children  below  the 
age  of  eighteen  years  are  of  susceptible  and  impress- 
ionable character,  are  often  stimulated  by  collections 
of  pictures  and  stories  of  criminal  acts,  and  dolri 
fact  often  commit  such  crimes  paz*tly  because  incited 
to  do  so  by  such  publications;  and 

"WHEREAS,  The  possibility  of  harm  by  restricting 
free  utterance  through  harmless  publications  is  too 
remote  and  too  negligible  a  consequence  of  dealing 
with  the  evil  of  the  publications  herein  described, 
when  in  the  hands  of  children; 

"Be  it  ordained  by  the  People  of  the  City  and  Coxinty 
of  San  Francisco: 

"Section  1.  Part  II,  Chapter  YIII,  Article  6 
of  the  San  Francisco  Municipal  Code  is  hereby  emended 
by  adding  thereto  new  sections,  to  be  designated  Sec. 
517,  Sec.  51^  and  Sec.  519«  reading  as  follows: 

"Sec.  517*  It  shall  be  unlcwful  for  soay   person, 
fins,  corporation  or  association  to  sell,  give  away, 
or  in  any  way  furnish  to  any  person  under  the  age  of 
eighteen  years  any  book,  magazine  or  other  publication, 
(other  than  those  publications  devoted  to  the  general 
dissemination  of  current  news,)  in  ii^ich  there  is  prom- 
inently featured  an  account  of  crime,  and  v^ich  depicts, 
by  the  use  of  drawings  or  photographs,  the  commission 
or  attempted  commission  of  the  crimes  of  arson,  assault 
with  caustic  chemicals,  assault  with  a  deadly  weapon, 
burglary,  kidnapping,  mayhem,  murder,  rape,  robbery, 
theft  or  voluntary  manslaughter. 

"Sec.  518.  The  provisions  of  Sec.  517  of  this 
Article  shall  not  apply  to  those  accounts  of  crime 
which  are  part  of  the  general  dissemination  of  news, 
nor  to  such  drawings  and  photographs  used  to  illus- 
trate such  accounts  and  said  provisions  shall  not 
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apply  to  any  action  either  positively  permitted  or 
prohibited  by  constitutional  provision  or  general 
law. 

"Sec.  519.  If  any  provision  of  Sec.  517  or  Sec. 
5I0  of  this  article,  or  the  application  thereof  to 
any  person  or  clrcvunstance  is  held  invalid,  the 
remainder  of  said  sections,  and  the  application 
of  such  provision  to  other  persons  or  circumstances, 
shall  not  be  affected  thereby." 

OPINION 

It  is  to  be  observed  preliminarily  that  the  proposed  ordi- 
nance should  contain  a  provision  stating  that  violation  is  a 
misdeneanor  and  prescribing  punishment* 

I 

The  constitutionality  of  the  proposed  ordinance  involves 
a  consideration  of  the  decision  of  the  United  States  Supreme 
Court  in  the  case  of 

winters  V5«  State  of  New  York 
68  Supreme  Court  66$ 

92  L  Ed.  Advance  Opinions  654  (decided  March  2d,  194^)*  In 
that  case,  the  United  States  Supreme  Court  considered  a  New 
Tork  statute  which  prohibited  the  distribution  of  magazines 
and  newspapers  "devoted  to  the  publication,  and  principally 
made  up  of  criminal  news,  police  reports  or  accounts  of 
criminal  deeds,  or  pictures  or  stories  of  deeds  of  blooodshed, 
lust  or  crime •«  The  New  Tork  Supreme  Court  had  interpreted  the 
statute  as  applicable  to  the  sale  of  magazines  and  newspapers, 
which,  besides  meeting  the  other  requirements  of  the  statute, 
"so  massed  their  collection  of  stories  of  bloodshed  and  of 
lust  •  •  •  as  to  become  vehicles  for  inciting  violent  and 
depraved  crimes  against  the  person." 

The  Supreme  Court  of  the  United  States  in  the  Winters 
case  held  that  this  statute,  as  limited  in  interpretation  by 
the  New  York  Supreme  Court,  was  unconstitutional  as  a  denial 
of  the  rights  of  freedom  of  speech  and  press  protected  against 
State  interference  by  the  Fourteenth  Amendment  of  the  United 
States  Constitution* 

II 

The  basis  of  the  decision  in  the  Winters  case  is  that 
the  statute,  even  as  limited  in  scope  by  the  interpretation 
of  the  New  York  Court,  was  so  vague  and  indefinite  that  men 
of  ordinary  intelligence  could  not  discern  its  meaning  and 
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therefore  as  applied  to  publications  would  be  a  denial  of  the 
rights  of  freedom  of  speech  and  of  the  press*  The  court  stated 
as  follows: 

"It  is  settled  that  a  statute  so  Tague  and 
indefinite,  in  form  and  as  interpreted,  as  to 
permit  within  the  scope  of  its  language  the 
punishment  of  incidents  fairly  within  the  pro- 
tection of  the  guarantee  of  free  speech  is  void, 
on  its  face,  as  contrary  to  the  Fourteenth  Amend- 
ment. Stromberg  ▼.  California.  283  US  359.  369. 
75  L  ed  1117,  ll2i'  51  S  Ct  ^J2,  73  ALR  Ikk; 
Herndon  V,  Lowrr.  301  US  242,  25^,  dl  L  ed  1066, 
1075,  57  S  Ct  732,  A  failure  of  a  statute  limit- 
ing freedom  of  expression  to  give  fair  notice  of 
v;hat  acts  will  be  punished  and  such  a  statute's 
inclusion  of  prohibitions  against  expressions, 
protected  by  the  principles  of  the  First  Amend- 
ment, violates  an  accused's  rights  xxnder  proced- 
ural due  process  and  freedom  of  speech  or  press*" 


"The  impossibility  of  defining  the  precise 
line  between  permissible  uncertainty  in  statutes 
caused  by  describing  crimes  by  words  well  under- 
stood through  long  use  in  the  criminal  law  — 
obscene,  lewd,  lascivious,  filthy,  indecent  or 
disgusting  ~  and  the  unconstitutional  vagueness 
that  leaves  a  person  uncertain  as  to  the  kind  of 
prohibited  conduct  —  massing  stories  to  incite 
crime  —  has  resulted  in  three  arguments  of  this 
case  in  this  Court.  The  legislative  bodies  in 
draftsmanship  obviously  have  the  same  difficulty 
as  do  the  Judicial  in  interpretation.  Neverthe- 
less despite  the  difficulties,  courts  must  do  their 
best  to  determine  whether  or  not  the  vagueness  is 
of  such  a  character  'that  men  of  common  intelli- 
gence must  necessarily  guess  at  its  meaning. • 
Connally  v.  General  Constr.  Co..  269  US  3^5, 
391,  70  L  ed  322,  328,  46  S  Ct  126." 


tThere  is)  "the  utter  impossibility  of  the 
actor  or  the  trier  to  know  where  this  new  standard 
of  guilt  would  draw  the  line  between  the  allowable 
and  the  forbidden  publications." 

Ill 

The  decision  in  the  Winters  case,  however,  does  not  prevent 
a  limitation  upon  the  circulation  of  newspapers  and  magazines 
where  the  limitation  imposed  is  in  the  exercise  of  the  police 
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power  and  reasonably  designed  to  accomplish  •  recognized  end  of 
the  power,  i.  e.,  as  a  measure  to  prevent  juvenile  delinquency 
and  to  minimize  incentives  to  crime.  The  decision  recognizes 
that  there  mav  be  certain  restrictions  placed  on  unbridled  free- 
dome  of  speech  or  press  by  the  State  or  City  without  violation 
of  the  Fourteenth  Amendment.   See  also:  Near  vs«  Minnesota,  ex 
rel, Olson  283  US  696  75  L  ed  1357.  S»romberg  vs.  Calif ornifi. 
2d3.  US  359  75  L  •d  1117 .  The  coiurt  in  the  Winters  case  stated 
as  follows: 

"¥•  recognize  the  importance  of  the 
exercise  of  a  state's  police  power  to  min- 
imize all  incentives  to  crime,  particularly 
in  the  field  of  sanguinary  or  salacious, pub- 
lications with  their  stimulation  of  juvenile 
delinquency." 

"Acts  of  gross  and  open  indecency  or 
obscenity,  injurious  to  public  morals,  are 
indictable  at  common  law,  as  violative  of 
the  public  policy  that  requires  from  the 
offender  retribution  for  acts  that  flaunt 
accepted  standards  of  conduct,  1  Bishop 
Criminal  Law,  9th  ed  %   500;  V«liarton, 
Criminal  Law,  12th  ed  §  16. 

"V/hen  a  legislative  body  concludes 
that  the  mores  of  the  community  call  for 
an  extension  of  the  impermissible  limits, 
an  enactment  aimed  at  the  evil  is  plainly 
v.dthin  its  power,  if  it  does  not  transgress 
the  boundaries  fixed  by  the  Constitution  for 
freedom  of  expression." 

"To  say  that  a  state  may  not  punish  by 
such  a  vague  statute  carries  no  implication 
that  it  may  not  punish  circulation  of  objection- 
able printed  matter,  assuming  that  it  is  not 
protected  by  the  principles  of  the  First 
Amendment,  by  the  use  of  apt  words  to  describe 
the  prohibited  publications  •  •  .  Neither  the 
states  nor  Congress  are  prevented  by  the  require- 
ment of  specificity  from  carrying  out  their  duty 
of  eliminating;  evils  to  which,  in  their  judgment, 
such  publications  give  rise." 

The  V/inters  case,  therefore,  is  authority  for  a  statement 
of  two  principles  of  constitutional  interpretation: 

1,  The  State  or  the  City  has  the  ri^t  "in  the  exercise 
of  police  power  to  minimize  incentives  to  crime  in  the  field  of 
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sanguinary  or  salacious  publications  with  their  stimulation  of 
Juvenile  delinquency,"  to  limit  to  a  certain  extent  freedom  of 
speech  and  press* 

2«  Where  the  statute  or  ordinance  designed  to  accom- 
plish that  end  is  so  "vague"  and  "indefinite"  that  men  of  ordinary 
intelligence  are  required  to  guess  at  its  meaning,  it  is  uncon- 
stitutional as  a  violation  of  the  Fourteenth  Amendment. 

The  third  principle  of  constitutional  interpretation  here 
involved  is  that  vhere  the  Legislature  has  adopted  a  measure  de- 
signed to  accomplish  an  end  legitimately  within  the  police  power, 
the  courts  will  not  interfere  with  the  legislative  determination 
as  to  the  wisdom  and  possible  effectiveness  of  the  enactment. 
Unless  the  enactment  is  arbitrazy,  capricious  and  not  reasonably 
adapted  toward  the  accomplishment  of  the  end  in  view,  and  In  vio- 
lation o^  other  constitutional  provisions,  courts  will  not 
declare  legislation  iinconstitutional. 

17 

It  is  believed  that  the  words  of  the  preamble  to  the 
proposed  ordinance  show  that  the  proposed  oz*dlnance  is  a  con- 
stitutional enactment  as  being  a  regulation  in  the  exercise  of 
the  police  power.  It  is  sufficient,  to  state  on  this  point  that 
the  proposed  enactment  appears  to  be  a  reasonable  enactment  In 
the  exercise  of  the  police  power  to  curb  Juvenile  delinquency 
and  incentive  to  crime  caused  by  distribution  of  "comic  books" 
to  minors  of  the  type  set  forth  in  the  preamble  to  the  ordinance* 
The  wisdom  and  effectiveness  of  the  ordinance  to  accomplish  the 
desired  end  is  a  matter  for  the  legislative  branch  to  determine. 

The  next  question  presented  is  vrtiether  the  proposed 
ordinance  meets  the  requirements  of  constitutionality  set  forth 
in  the  V.'inters  case*  In  other  words,  the  question  to  be  detennlned 
is  whether  the  proposed  ordinance  is  so  vague  and  uncertain  as 
to  leave  doubt  in  the  minds  of  ordinary  men  as  to  its  meaning. 
The  court  in  the  Winters  case  does  not  give  a  clear  indication 
as  to  the  type  of  statute  which  would  be  acceptable.  The  Court, 
however,  sets  up  the  criterion  that  there  must  be  a  "line  between 
allowable  and  forbidden  publications  by  th«  use  of  apt  words*" 

Under  the  proposed  ordinance  two  elements  are  required 
before  the  publication  comes  within  the  ban: 

1*  It  must  contain  an  account  of  criae  which  is 
"prominently  featured";  and 

2*  Only  a  publication  which  contains  the  first  element 
and,  in  addition,  contains  drawings  and  photographs  of  given  crimes. 

The  phrase  "prominently  featured"  does  not  appear  to  be  a  precise 
definition.  The  test,  however,  is  idiether  the  phrase  is  so  vague 


that  "an  honest  distributor  of  publications  could  know  >^en  h« 
might  be  held  to  hare  Ignored  such  a  prohibition."  The  phrase 
used  is  as  "apt**  as  appears  to  be  possible  under  circumstances 
where  a  more  precise  phrase,  i.  e.,  "publications  deTOting  a 
certain  nunler  of  pa^es,"  "publications  exclusively  featuring"  •  • 
•  •  would  defeat  the  end  intended  to  be  accomplished  by  the 
legislation.  The  preamble  of  the  ordinance  makes  clear  that 
the  lef;islation  is  intended  to  curb  "comic  books"  of  the  type 
therein  specified*  The  preamble  is  of  assistance  and  may  be 
used  in  arriving  at  the  meaning  and  effect  of  the  ordinance* 
It  is  to  be  remembered  also  that  only  those  publications  prom- 
inently featuring  stories  of  crime  and  containing  drawings  and 
photographs  of  the  r^iven  crimes  are  piohibited*  The  crimes 
themselves  are  defined  in  the  Penal  Code*  The  field  of  appli- 
cation, the  type  of  publication,  and  the  material  therein  con- 
tained which  are  forbidden  by  the  proposed  ordinance  to  be 
distributed  to  minors  are  not  so  va^iie  and  indefinite  as  to  fail 
to  meet  the  test  of  constitutionality.  The  field  is  further 
dclitaited  as  follows:  Under  %   517|  certain  publications  are 
excepted  from  the  operation  of  the  ordinance,  publications  devoted 
to  the  general  dissemination  of  current  news  and  under  %   51^1 
certain  accounts  of  crime  are  not  to  be  considered  in  any  pub- 
lication that  is,  accoxints  of  Ciime  which  are  parts  of  the 
general  dissemination  of  news* 

It  is  sufficiently  clear  that  under  the  provisions  of 
%   517  newspapers  do  not  come  within  the  purview  of  the  ordinance* 
Under  ^  51^  there  may  be  soiro  question  as  to  v^at  factual,  as 
distin^cuished  from  fictional  accounts  of  crime,  illustrated  by 
pictures  in  other  publications  are  forbidden*  The  words  "current 
news"  are  used  in  i^  $17,  the  woz*d  "news"  in  ^  51^*  The  definition 
of  the  word  "news",  however,  appears  to  meet  the  test  of  certainty, 
There  may  be  some  uncertainty  as  to  what  may  be  considered  news, 
i.e*  narrative  of  information  concerning  current  events  as  dis- 
tin;<ui&hed  from  a  narrative  of  past  events  in  a  given  case  (see 
2S  v.ords  ^nd  Phrases,  594,)  but  in  the  great  majority  of  cases 
the  definition  would  be  clear* 

The  provisions  of  %   517  exempt  "those  publications 
devoted  to  the  general  dissemination  of  current  news  ."    The 
intent  of  this  section  is  to  exempt  newspapers  from  the  operation 
of t he  ordinance.  The  provisions  of  %   516  as  presently  worded 
suggest  a  posijible  limitation  in  the  scope  of  the  exemption  con- 
tained in  %   517:  that  is,  that  the  comic  page  of  a  newspaper, 
since  it  does  not  disseminate  news.  v;ould  not  be  within  the 
exemption.  In  order  to  clarify  this  possible  ambiguity  and  to 
carry  out  the  legislative  intention  contained  in  %   517 >  %   516 
should  be  revised*  A  suggested  revision  of  %   5I6  is  as  follows: 

"Section  516.  The  provisions  of  Sec- 
tion 517  of  this  article  shall  not  apply  to 
thosc^  accounts  of  crime  which  are  contained 
in  a  publication  devoted  to  the  general  dis- 
semination of  news  or  to  those  accounts  of 
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crime  which  are  part  of  the  general  dis- 
semination of  news,  nor  to  such  drawings 
and  photographs  used  to  illustrate  such 
accounts,  and  said  prorisiona  shall  not 
apply  to  any  action  either  positirely  p»r<« 
mitted  or  prohibited  by  constitutional  pro- 
vision or  general  law*" 

The  provisions  in  the  proposed  ordinance  for  exceptions 
as  to  publications  devoted  to  the  dissemination  of  current  news 
and  news  accounts  in  other  publications  do  not  violate  the  con- 
stitutional provision  of  the  Fourteenth  Amendnent  guaranteeing 
equal  protection  of  the  laws.  The  exclusion  of  news  publica- 
tions and  news  acco\uits  of  crime  is  based  upon  a  reasonable 
classification* 

It  is  to  be  noted  that  the  constitutionality  of  a 
similar  ordinance  which  was  enacted  by  the  Los  Angeles  County 
Board  of  Supervisors  is  at  present  being  tested  in  a  court 
action:   Pacific  Coast  Independent  Magazine  Wholesalers  Asso- 
ciation etc.  et  al  vs.  County  of  Los  Angeles,  No.  553721,  in 
the  Superior  Court  of  Los  Angeles  County.  There  has  been  no 
decision  rendered  in  this  case  to  date. 

It  is  my  conclusion,  therefore,  that: 

1.  The  proposed  ordinance  should  be  amended  to  include 
a  statement  of  penalty  for  violation. 

2*  The  provisions  of  (  51^  of  the  proposed  ordinance  should 
be  amended  to  avoid  possible  ambiguity. 

3.   The  proposed  ordinance  meets  constitutional  requirements. 

Respectfully  submitted, 
DION  lU  UQIM 
City  Attorney 


To:  Board  of  Supervisors 

Attn:  Mr.  John  R.  McGrath 


TMO»C 


^c 
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PnCCEtURE 
OP  STREET 


TO   HE   FrLLO;vKD 
CHADES . 


IN  THE  CFAJ.'OE    ^ND  ESTABLlDHi  EOT 


n«ntlem«nt 

This  offlot  is  In  receipt  of  your  request  for  an  opinion 
as  follows: 

"flection  107  of  ths  Charter  provides  In  part 
that  *Where  a  procedure  for  the  exercising  of  any 
rl;tjhts  and  pover*  belon^rln^  to  a  city,'  or  a  county, 
or  a  city  and  county,  relative  to  the  establishment 
or  change  or  grades  •••  is  provided  by  statute  of 
the  3tate  of  California,  such  procedure  shall 
control  and  be  followed,  unless  a  different  procedure 


Is  provided 


by  ordinance 


"Bill  Mo.  6301,  Crdlnance  Jfo.  4944  (N.S,), 
finally  passed  oeptamber  22,  1919,  and  contained  in 
Article  7,  Chapter  X,  Part  II  of  the  I^unlcipal  "ode, 
provides  for  a  Method  of  procedure  for  the  modifica- 
tion or  chance  of  street  grades  and  related  vork* 

"It  is  the  current  practice  of  the  lepartoient  of 
Publio  V'orke  to  Institute  and  prosecute  to  com- 
pletion  its  chancre  of  fT*de  proceeding's  pursuant  to 
the  Chanr^e  of  Grade  Act  of  1909  eiS  the  State  of 
''allfonnla,  and  the  legislation  and  oroceedlnr,s  of 
the  Board  of  upervlsors  are  likewise  baaed  on  that 
Act,  rather  than  on  the  basis  of  the  procedure  pre- 
scribed by  said  Ordinance  I'^'o.  4944  (>{«3«). 

"vill  yo-i  kindly  inform  me  at  your  earliest 
convenience,  in  order  that  the  i:'oard  of  'upervlsors 
:3ay  be  asaored  that  its  actions  taken  in  com^ection 
with  the  change  and  establish'aent  of  2;rades  ere  law- 
ful, «hlch  of  the  two  procedures  referred  to  above 
should  be  followed." 

OPITTIOTT 

The  Chanr-iie  of  Grade  Act  of  1909  is  embodied  in  .lections 
8000  to  3062  in  the  Streets  and  Ill.^hways  rode  of  the  ^tate  of 
'"alifornla.   The  px»ocodure  set  forth  by  this  Act  is  substaatlelly 
the  same  as  that  found  in  Article  7,  Chapter  X,  Part  II  of  the 
E'unlcipal  Code  of  the  City  and  County  of  3an  I  raaoiaco.   Ihe  same 
provisions  relatlni?  to  t>ie  ordinance  of  Intention  are  found  in  the 
'unlclpal  Code  and  also  the  Change  of  f-rade  Act  of  1909.   The 
municipal  Code  provides  that  the  resolution  of  the  intention  shell 


b«  publlthad  for  ten  days  and  posted  in  three  publlo  plaees.  The 
Change  of  Grade  Act  provides  that  such  resolution  of  intention 
shall  be  published  for  six  days  and  posted  in  two  publlo  places* 
The  tlae  provided  for  the  filing  of  protests  to  any  change  or 
ciodifloation  of  grades  is  tliirty  days  after  the  first  publioatloQ 
of  the  ordinance  of  Intention  in  both  cases*   j[he  procedure  for 
the  hearinr-s  and  protests  and  the  decision  of  the  Board  of 
Supervisors  is  also  the  same*  lTOvever«  the  Change  of  Crade  Act 
provides  that  if  a  majority  of  the  abutting  ovners  si:-?!  protests, 
all  further  proceedlnf^s  under  the  ordinance  of  intention  shall  be 
barred  for  a  period  of  six  montlia.  TTo  such  proyision  is  found  in  the 
lunioipal  Code*  Essentially,  t^^ere  is  little  difference  in  the 
rethod  of  procedure  followed  clothinp  the  'Joard  of  Supervisors  with 
authority  to  order  a  modification  or  chance  of  grade*  Iha   Change 
of  'irade  Act  of  1909  ends  vith  the  provision  that  the  ordinance 
ordering  the  change  or  modification  of  ,sTade  sliall  be  publinhed 
twice  in  the  daily  newspapers  or  onoe  in  a  weekly  newspaner  and  posted 
r.BeT   the  Council  Clianber  door  and  in  two  other  public  places. 
T>ie  ivunicipal  Code  provides  that  said  ordinance  shall  be  published 
two  days  in  the  official  newspaper.   Tl^e  Chan^^e  ol  c;r  de  procedure 
embodied  in  the  Vunloipal  'ode  then  t.roes  on  provldlnsj  a  rrethod  for 
detertairilnr  the  derjatS*  if  *ny,  thnt  would  be  sustained  by  an 
abuttln^:  property  owner.   It  also  providea  for  plans,  specifieations, 
contracts  and  the  method  of  assessr:ent  and  hearin^rs  thereon,   ^s 
pointed  out,  tl^e  steps  prerequisite  to  Jurisdiction  of  the  '^^oard  of 
--Xiperviaors  to  order  any  cJ<anne  or  F.odlflcatiwi  of  i:rade  are  sub- 
stantially the  stti^e  in  the  Change  of  Trade  Act  of  1909  and  the  proced- 
ure set  forth  in  the  municipal  Code*  It  should  also  be  noted  thati 

**A  Municipality  upon  which  the  power  Las 
been  conferred  may  lower  or  elevate  the 
{::rades  of  Its  streets  at  its  pleasure, 
when  it  is  done  in  [^:ood  faith,  with  a 
view  to  fit  them  for  use  as  streets  to 
meet  the  wants.  Tn»   Jud>Ttent  and  action 
of  the  oublio  authorities  with  respect  to 
the  establlshnent  nnd  a  thorization  of 
grades  of  highways,  streets  and  sidewalks 
az*e  not  subject  to  Judicial  control  except 
where  the  power  has  been  exceeded  or  fraud 
has  been  charged  and  shown  to  exist,  or 
where  there  has  been  a  manifest  invasion  of 
private  rights." 

25  AJ'.  JUR.  361. 

In  addition  to  reaction  107  of  the  vharter  wr  ich  relates 
specirically  to  the  procedure  for  the  exercisini^  of  any  ri  hts 
ar;d  powers  belont^lng  to  a  city  and  county  relative  to  tlie  estab- 
llshrnent  or  change  of  crudes  of  streets,  t)^ere  is  also  found  in 
Tection  3  of  the  Charter  entitled  "iieneral  Law  Procedure"  the 
followln^i 
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"V.'here  a  proceduro  for  the  exercising  of  any 
rights  or  powers  belonging  to  a  city,  or  a 
county,  or  a  city  and  county  is  provided  by 
statute  of  the  Jtate  of  California,  said 
procedure  shall  control  and  be  followed  unless 
a  different  procedure  is  provided  in,  or  by 
ordinance  enacted  under  authority  of,  this 
charter." 

Since  v*ian  Francisco  is  a  charter  city,  the  Charter  super- 
sedes state  law  in  the  field  of  municipal  affairs,  and  ordinances 
relating  thereto  prevail  over  general  laws  inconsisten-t  therewith. 

City  of  San  Jose  v.  Lynch,  4  Cal,  2d  760. 

The  following  language  la  found  in  the  case  of 

naisch  ▼.  I.Iyer 3.  27  Cal.  2d  775,   at  page  778l 

"The  improvenent  of  streets  and  the  collection  of 
the  costs  therefor  are  mxinlcipal  affairs.  Admitted- 
ly San  Francisco  belnf;  a  charter  city,  its  charter 
supersedes  state  law  in  this  field,  and  the  pro- 
visions of  a  street  i  iproyement  ordinance  'adopted 
pursuant  to  the  authorization  of  the  charter  have 
the  sa:r>R  sanction  and  the  aaT<e  effect  that  they 
would  h-ave  had  If  imorporated  in  the  charter  itself.' 
(Citing  cases.)   And  ordinance  provisions  relating 
to  such  municipal  affairs  will  prevail  over  general 
laws  inconsistent  or  in  conflict  therewith. 
(Citing  cases.)" 

The  changing  of  (TTades  is  essentially  a  municipal  affair. 

Sala  V.  City  of  Pasadena,  162  Cal.  7l4j 

19  Cal.  Jur,,    Seo.  742,  p.  413. 

It  la  therefore  my  opinion  that  the  procedure  for  c^ianglng 
and  establishment  of  street  grades  prescribed  by  Ordinance  No. 
4944  (I'.S,)  and  cental  :ed  In  Article  7,  Chapter  X,  Part  II  of  the 
L^unicipal  Code  should  be  followed  by  the  Board  of  Supervisors. 

Kespeotfully  submitted, 

DION  R.  KOLW,  City  Attorney 

To  J    T:i^    '^'ART.  CF  SU^'-.'RVTr^.-RS 

Attention:  Hr.   John  R,  McCtrath,    Clerk 

CCj  .Mayor  3;i:aer  T,   i'oblnson 


Junt  2,  1949 

SUBJECT:      "TERMINATION  OP   THE   EMBRGENCT"  UNDER  SECTIONS   I46.I 
AND  153  OF   THE    CHARTER;   POV.ER  OF   THE    CIVIL  SERVICE 
CCK34ISSI0N  TO  ADOPT  RULE   THAT  THE  EMERGENCT  DESCRIBED 
IN  SECTIONS  146.1  AND  153  OF  THE   CHARTER  TERI^HNATED 
vara   THE  PRESIDENTIAL  PROCLAMATION  ENTITLED   "CESSATION 
OF  HOSTILITIES  OF  WORLD  WAR  II". 

Dear  Sir: 

This  offic*  la  in  rectipt  of  your  rtqutst  for  an  opinion 
as  follows: 

"We  are  forwarding  you  attached  hereto  copy 
of  a  report  adopted  by  the  Civil  Senrice  Comaission 
at  its  meeting  of  April  2d.  Will  you  kindly  ad- 
rise  respecting  the  question  set  forth  in  the 
report." 

The  report  referred  to  in  your  letter  reads  in  part 
as  follows: 

"Subject:  ESTABLISHMENT  OF  PERIOD  OF  ELIGIBILITI 
OF  CERTAIN  ELIGIBLES. 

"Section  146.1  of  the  charter  dealing  with  substitute 
promotional  examinations,  prorides  in  part: 

"*Such  eaployees  shall  be  eligible  for  appointment 
fr^  such  lists  of  eligibles  in  accordance  with  ciril 
service  xniles,  to  any  vacancy  thereafter  occurring, 
and  subject  to  satisfactory  completion  of  a  probationary 
period  as  provided  in  section  I48  of  the  charter,  for 
a  period  of  foxir  years  after  the  proclamation  of  peace 
or  the  tenninatTon  of  the  emergency.  *»*»" 

"Section  153  of  the  charter  dealing  with  military 
leaves  and  Uie  rights  of  eligibles  absent  because 
of  military  service,  states  in  partt 

"^Persons  serving  in  the  armed  forces  of  the  United 
States  or  the  State  of  California  during  time  of  war, 
or  during  any  emergency  lawfully  declared  by  the  Presi- 
dent of  the  United  States,  who  have  standing  on  an 
eligible  list,  shall  retain  their  places  thereon,  and 
upon  presenting  an  honorable  discharge  or  certificate 
of  honorable  active  service  from  such  military  service 
within  the  period  of  time  and  subject  to  the  comiitions 
as  prescribed  by  rules  of  the  Civil  Service  Commission, 
shall  be  preferred  for  appointment  for  a  period  of  four 
years  after  the  proclamation  of  peace  or  the  termination 
of  said  emergency. »»*»* 


'*It  is  recommended  that  the  Civil  Service 
Commission  rule  that  the  period  of  eligibility 
referred  to  in  the   two  charter  soctions  quoted 
above,   run  for  a  period  of  four  years  from  December 
31,   1946,   the  date  upon  which  the  President  declared 
the   cessation  of  hostilities." 

OPINION 


In  order  to  determine  whether  the   civil  service 
commission  may  adopt  the  rule  set  forth  in  your  request,   it  is 
necessary  to  review  the  effect  of  certain  proclamations  issued 
by  the  President  of  the  United  States  prior  to  V.'orld  War  II 
and  since  V-J  Day. 

On  September  3,  1939  by  Proclamation  No.   2352,   the 
President  declared  a  limited  national  emergency  in  connection 
with  the  enforcement  of  neutrality. 

Thereafter,   on  May  27,  I94I  by  Proclamation  No,   24^7, 
the  President  declared  an  unlimited  national   emergency* 

Subsequent  thereto  the  United  States  became  involved 
in  World  War  II  with  the  Axis  powers  and  actual  open  warfare 
continued  iintil  V-J  Day« 

Thereafter,   on  l-Iay  31,  1946,   the  President  issued  Procla- 
mation No.   2714  entitled  "Cessation  of  Hostilities  of  '^orld 
War  II"  which  provided  in  part  as  follows: 

".    •    ,  Although  a   state  of  war  still  exists, 
it  is  at  this  tine  possible  to  declare,   and 
I   find  it  to  be  in  the  public  interest  to 
declare,   that  hostilities  have  terminated. 

"NOW,    THEREFORE,   I,   HARRY  S.   TRUMAN,   President 
of  the  United  States  of  Aiiarica.   do  hereby 
proclaim  the  cessation  of  hostilities  of 
World  War  II  effective  twelve  o'clock  noon, 
December  31»   lv46«"     (Emphasis  added) 

In  a  statement  issued  by  the  President  in  connection  with 
the  aforesaid  proclamation,  he   stated  in  part  as  follows: 

"I  have  today  issued  a  proclamation  ter- 
minating the  period  of  hostilities  of  World 
War  II  as  of  12  o'clock  noon  today,  December 
31,  1946. 

"This  is   entirely  in  keeping  with  the  policies 
which  I  have  consistently  followed,  in  an 
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effort  to  bring  our  economy  and  our  gorern- 
ment  back  to  a  peacetime  basis  as  quickly  as 
possible*** 

He  then  went  on  to  declare  that  the  proclamation  terminated 
government  powers  under  some  twenty  federal  statutes  imme- 
diately upon  its  issuance  and  under  thirty-three  others  at 
a  later  date,  generally  at  the  end  of  six  months  fz*om  the 
date  of  the  proclamation. 

After  the  entry  of  the  United  States  into  World  War 
II,  Section  153  of  the  Charter  was  amended  to  provide' for 
leaves  of  absence  for  seirvice  in  the  armed  forces  of  the 
United  States  or  the  State  of  California  or  in  the  maritime 
service.  This  section  also  protected  the  rights  of  persons 
on  eligible  lists  who  were  serving  with  the  armed  forces  of 
the  United  States  or  the  State  of  California  "during  time 
of  war  or  during  any  emergency  lawfully  declared  by  the 
President  of  the  United  States"  and  furtherprovided  that  such 
persons  should  "be  preferred  for  appointment  for  a  period 
of  four  (4)  years  after  the  proclamation  of  peace  or  the  ter- 
mination of  said  emergency." 

Charter  Section  146.1  was  adopted  in  1947  to  provide 
for  substitute  promotional  examinations  for  persons  returning 
from  service  in  the  armed  forces  or  maritime  service  who, 
because  of  absence  on  duly  authorized  military  leave,  did 
not  participate  in  promotional  examinations  held  during  a 
specified  time  in  which  examination  the  employee  would  otherwise 
have  been  eligible  to  compete.  The  section  p2x>vides  that  employees 
shall  be  ali  ible  for  appointment  from  a  list  of  eligibles 
adopted  as  crovided  in  that  section  "for  a  period  of  four 
years  after  the  proclamation  of  peace  or  the  termination  of  the 
emergency." 

It  is  clear  that  Proclamation  No.  2714  entitled  "Cessation 
of  Hostilities  of  World  War  II"  is  not  and  cannot  be  considered 
as  a  proclamation  of  peace  for  by  its  very  terms  it  recognizes 
that  a  "state  of  war  still  exists." 

The  question,  therefore,  is  whether  your  commission  for 
the  purposes  of  charter  sections  I46.I  and  153  may  conclude 
that  the  effect  of  said  proclamation  declaring  the  "Cessation 
of  Hostilities  of  World  '  ar  II"  was  to  tenninate  the  "emergency 
lawfully  declared  by  tne  President  of  the  United  States." 

Your  attention  is  directed  to  the  opinions  of  my  predecessor 
dated  April  10,  1947  (Opinion  No.  3936),  May  2,  1947  (Opinion 
No.  3951)  and  July  29,  1947  (Opinion  No.  3991)  wherein  you 
were  advised  in  connection  %«ith  the  phrases  "in  time  of  war" 


and  "time  of  said  war"  in  Sections  145  and  163,  respactirely, 
of  th«  Charter,  that  the  war  was  to  be  considered  as 
ending  by  the  aforementioned  proclamation  of  the  cessation 
of  hostilities. 

I  am  of  the  opinion  that  the  "emergency"  described 
in  Sections  146.1  and  153  of  the  Charter  has  reference  to 
the  unlimited  national  emergency  declared  by  the  President 
in  Proclamation  No.  24^7  on  May  27,  I94I  when  the  President 
called  upon  all  loyal  citizens  and  state  and  local  leaders 
and  officials  to  marshal  all  their  efforts  because  of  the 
critical  world  situation.  The  purpose  of  the  proclamation 
entitled  "Cessation  of  Hostilities  of  World  War  II"  as 
declared  by  the  President  was  to  bring  the  government  back 
to  a  peacetime  basis  as  quickly  as  possible.  While  the 
proclamation  does  not  expressly  provide  that  it  terminates 
the  unlimited  national  emergency  established  by  proclamation 
No.  2487  of  May  27,  1941,  I  am  of  the  opinion  that  its  effect 
is  to  terminate  the  unlimited  national  cmertency  established 
by  the  aforesaid  proclamation. 

lou  are  therefore  advised  that  for  the  purposes  of 
Section  146.1  and  153  of  the  Charter,  your  commission  may 
consider  the  emergency  therein  mentioned  to  have  been  teiminated 
on  December  31,  1946  by  the  proclamation  of  the  President 
declaring  the  "Cessation  of  Hostilities  of  World  War  11"^ 
Therule  proposed  by  yoxir  commission  is  therefore  valid. 

Respectfully  submitted, 


DION  R.  HOUi, 
City  Attorney 


To:   Civil  Service  Commission 

LSM 


^ 


June  6,  1949 

SUBJECT:      ABANDONMENT  AND  SALE  OP  PARK  LAND  UNDER  SECTION  41,1 
OF   THE    CHARTER;    RIGHT  TO  DISPOSE  OF   COLUMBIA  SQUARE 
AND  PROCEDURE  TO   BE  FOLLO\iED. 

Gentlenen: 

This  office  ^8  in  receipt  of  your  request  for  an 
opinion  as  follows: 

"The  Park  Cominlssion  is  considering  the,  advisa- 
blllty  of  disposing  of  Columbia  Square  which 
is  located  at  Seventh  and  Folaom  Streets.     However, 
at  this  time  we  would  like  to  have  the  legality 
of  such  action  verified* 

"It  is  our  understanding  that  Section  41*1  of 
the  Charter  of  the  City  and  County  of  San  Francisco 
authorizes  the  sale  of  park  land  under  certain 
circumstances  and  provides  that  the  general  laws 
of  the  State  of  California  regulates  such  action. 

"Will  you  please  advise  us  as  to  our  right  to 
dispose  of  Columbia  Square  and  the  procedure  to 
be  followed  in  the   event  the  Park  Commission 
decides  that  Columbia  Square  is  no  longer  needed 
for  park  purposes." 

OPINION 


Section  41*1  of  the  Charter  which  became  effective 
in  1949  provides  for  the  sale,  abandonment  or  discontinuance 
of  use  of  land  held  for  park  pvirposes  under  certain  conditions. 
The  conditions  are  the  following: 

1)  The  lands  must  no  longer  be  needed  for  park  or 
recreational  purposes. 

2)  The  abandonment  or  change  of  use  shall  not  cause 
the  reversion  of  such  lands  to  private  ownership  or  cause  the 
forfeiture  of  the  ownership  thereof  in  fee  by  the  ^ity  and 
Coiinty  of  San  Francisco. 

3)  The  use  of  park  lands  may  not  be  discontinued  vdiert 
the  park  lands  were  acquired  in  any  proceeding  wherein  a  local 
assessment  based  on  benefits  was  levied  to  provide  f undr  f or 
such  acquisition. 

4)  The  general  laws  of  the  State  of  California  authoriz- 
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ing  municipal  corporation*  to  abandon  or  to  discontinue  th« 
usa  of  land  for  park  purposas,  authorizing  the  sale  or  other 
disposition  of  such  lands,  and  providing  procedures  therefor, 
shall  be  applicable  to  the  City  and  County  of  San  Fz*anclseo 
and  to  all  lands  held  or  used  by  it  for  paxic  purposes  and  shall 
gorern  and  control  exolualrely  la  respect  thereto* 

There  are  three  statutes  of  the  State  of  California 
dealing  with  the  abandonment  and  discontinuance  of  parks*  These 
statutes  are  the  following: 

w 

A,  Kunlclpal  Park  Abandonment  Lav  of  1939.   (Stats* 
1939,  Chapter  1107;  Deerlng's  General  Laws,  Act  o374)« 

Section  1  of  this  Act  provides  in  part  as  follows: 

"Whenever  any  land  situate  within  the  corporate 
limits  of  a  municipal  corporation  has  been 
dedicated  for  park  purposes  by  the  recording 
of  a  plat  or  map  in  the  office  of  the  county 
recorder,  or  otherwise,  or  when  any  land  so 
situated  has  been  purchased  for  park  purposes, 
and  the  legislative  body  of  said  municipal  corpora- 
tion finds  that  said  tract  of  land  or  a  portion 
thereof  is  not  appropriate,  convenient  or  necessary 
for  park  purposes;  that  such  purported  park  hat 
not  been  used  by  the  public  for  park  purposes; 
that  no  consideration  has  been  paid  therefor  except 
by  said  municipal  corporation;  and  that  no  public 
f xinds  have  been  expended  to  improve  the  same  as 
a  park,  said  legislative  body  may  abandon  and  dis- 
continue said  purported  park  or  a  portion  thereof 
and  may  sell  and  convey  the  land  therein." 

From  the  above  section,  it  will  be  noted  that  this 
Act  is  restricted  to  lands  which  have  been  dedicated  for  park 
purposes  but  which  are  not  appropriate,  convenient  or  necessary 
for  park  purposes,  have  not  been  used  for  peric  purposes  and 
on  which  no  public  funds  have  been  used  to  Improve  the  same 
as  parks* 

The  procedure  for  the  abandonment  of  such  purported 
pazics  is  the  following: 

1)  The  legislative  body  must  adopt  a  resolution 
of  intention  to  abandon  or  discontinue  such  purported  park 
describing  the  said  purported  park  and  fixing  a  time  when  said 
body  will  meet  to  take  final  action  thereon,  which  time  must 
be  at  least  thirty  (30)  days  after  the  adoption  of  said  reso- 
lution* (Section  2) 
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2)  Said  rasolution  must  be  published  and  posted 
as  required  by  the  statute.   (Section  3) 

3)  At  the  time  stated  In  the  resolution  the  legls- 
latlTe  body  shall  hear  objections  to  the  abandonment  of  said 
purported  park.  (Section  k) 

4)  If  the  objections  are  overruled  the  legislative 
body  shall  have  Jurisdiction  to  order  that  said  purported 
park  be  abandoned  and  discontinued  and  the  land  therein  be 
sold.  (Section  5) 

B.  Park  Abandonment  Law  of  1915.   (Stats.  1915,  p. 
1250,  amended  by  Stats.  1919,  p.  237;  Veering's  General 
Laws,  Act  6375) 

Section  1  of  the  aforementioned  Act  provided  as 
follows: 

'^fhenever  a  plat  or  map  of  a  town  site  has 
been  recorded  in  the  of i  ice  of  the  county 
recorder  of  any  county,  pui^porting  to  dedicate 
to  the  use  of  the  public  any  tract  of  land 
lying  within  said  town  site,  as  a  park,  and 
thereafter  the  territory  emoraced  within  said 
town  site  has  been  incorporated  into  a  municipal 
corporation,  and  the  board  of  trustees  of  said 
n:\inlcipal  corporation  find  that  said  tract  of 
land  is  not  appropriate,  convenient,  or  necessary 
for  park  puirposes,  said  board  of  trustees  may, 
with  the  consent  of  the  original  dedicator, 
abandon  and  discontinue  such  park,  and  may  sell 
and  convey  the  land,  and  devote  the  proceeds  from 
the  sale  thereof  to  the  purchase  of  other  public 
grounds." 

It  will  be  noted  that  this  Act  is  specifically  res- 
tricted to  the  case  where  there  has  been  a  dedication  for 
park  purposes  by  the  recordation  of  a  plat  or  map  of  a  town 
site  and  thereafter  the  territory  embraced  within  said  town 
site  has  been  incorporated  in  a  municipal  corporation. 

C.  Park  Discontinuance  Law  of  1927.   (Stats.  1927, 
p.  718,  amended  by  Stats.  1929,  p.  753,  Stats.  1935,  P.  1072; 
Deering*8  General  Laws,  Act  63/5a)* 

This  Act  provides  for  the  discontinuance  and  abandon- 
ment in  the  manner  therein  provided  of  the  use  for  park  pur- 
poses of  any  land  the  fee  of  vAiieh  is  or  shall  be  vested  in 
any  municipal  corporation  and  which  has  been  dedicated  to 
park  use  or  placed  in  use  as  a  public  park.  However,  it  does 


not  authorize  the  discontinuance  and  abandonraent  of  the  use  of 
park  lands  or  the  change  in  use  thereof  which  will  cause  the  re- 
Tersion  of  such  parte  lands  to  prirate  ownership  or  the  forfeiture 
of  ownership  thereof  in  fee  by  the  municipal  corporation  or  the 
discontinuance  of  the  use  of  park  lands  acquired  in  any  proceeding 
whez^in  a  local  assessment  based  on  benefits  was  levied  to  proride 
funds  for  such  acquisition*  (Section  1) 

The  procedure  for  the  discontinuance  of  parks  set  forth 
in  this  statute  is  the  following: 

1)  The  legislative  body  must  adopt  a  resolution  declar- 
ing that  the  public  interest  or  convenience  requires  the  dis- 
continuance and  that  such  legislative  body  intends  to  call  a 
special  election  to  submit  to  the  qualified  electors  the  question 
of  the  discontinuance  of  the  use  of  such  land  as  a  public  park. 
The  resolution  shall  contain  a  description  of  the  lands  to  be 
discontinued  in  use  as  a  public  park,  the  name  by  which  the  park 
is  commonly  known,  the  disposition  which  it  is  proposed  to  make 

of  such  park,  and  shall  fix  the  tine  and  place  not  less  than  thirty 
(30)  nor  more  than  sixty  (60)  days  after  the  adoption  of  such  reso- 
lution at  which  the  public  or  persons  particularly  interested  may 
be  heard.   (Section  2.) 

2)  The  said  resolution  shall  be  published  twice  in 

a  daily  newspaper  and  notices  of  the  proposed  discontinuance  of 
public  park  land  shall  be  posted  conspicuously  along  the  exterior 
boundaries  of  the  area  proposed  to  be  discontinued  and  abandoned 
as  a  public  park.  The  notices  shall  contain  the  information  re- 
quired to  be  set  forth  in  said  statute.  (Section  3) 

3)  Within  the  time  set  forth,  any  person  or  persons 
interested  may  make  protest  in  writing  against  the  proposed  abandon- 
ment or  discontinuance  of  such  park  use  which  protests  are  to  be 
directed  to  the  clexic  of  the  legislative  body  and  which  are  to  be 
heard  and  passed  upon  by  such  legislative  body.  In  the  event  that 
no  protests  are  received  or  that  the  legislative  body  overrules 

the  protest  by  a  2/3  vote,  the  legislative  body  shall  have  juris- 
diction to  adopt  an  ordinance  to  call  a  special  election  for  the 
discontinuance  of  the  use  of  such  park  land.   (Section  4) 

4)  If  at  the  special  election  2/3  of  the  qualified 
electors  vote  in  favor  of  the  discontinuance,  the  legislative  body 
of  the  municipal  corporation  shall  have  jurisdiction  to  adopt  an 
ordinance  declaring  that  the  use  for  park  pui^poses  shall  be  dis- 
continued and  abandoned.   (Section  5) 

5)  Within  ten  days  after  the  adoption  of  such  ordinance 
declaring  that  the  use  for  park  purposes  for  such  land  shall 

be  discontinued  and  abandoned  any  property  owner  claiming  damage 
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to  his  property  by  reason  of  the  discontinuance  or  abandon- 
ment of  such  park  shall  file  a  claim  in  writing  setting  forth 
the  nature  and  amount  of  such  claim.  The  board  shall  thereafter 
appoint  appraisers  to  assess  the  damages  and  after  the  report 
of  the  appraisers  has  been  made,  a  hearing  must  be  had  wherein 
the  legislatire  body  shall  pass  upon  the  report  and  may  confirm, 
correct  or  modify  it.  Upon  the  adoption  of  said  report,  warrants 
shall  be  drawn  in  favor  of  the  Tarioua  property  owners  to  whom 
damages  hare  been  allowed,  said  warrants  to  be  paid  out  of  any 
fund  aTailable  for  such  purpose,  or  from  any  funds  provided 
for  such  purpose  by  the  owner  of  lands  for  which  such  park 
property  may  be  exchanged.   (Section  5a) 

6)  After  such  ordinance  becomes  effective  the  land 
therein  described  shall  be  deemed  to  be  held  by  the  municipal 
corporation  in  fee  and  may  be  sold  and  otherwise  disposed  of. 
If  the  land  shall  have  been  acquired  for  park  purposes  by  the 
expenditure  of  moneys  derived  from  the  sale  of  bonds  authorized 
for  park  purposes,  and  in  the  event  the  land  so  acquired  for 
park  purposes  shall  be  placed  in  any  other  municipal  use,  there 
shall  be  transferred  to  such  bond  fund  from  such  other  municipal 
fund,  as  shall  be  determined  by  the  legislative  body  of  the  city, 
the  reasonable  market  value  of  such  land  at  the  time  of  the  or- 
dinance discontinuing  the  use  thereof,  and  the  money  so  trans- 
ferred shall  be  devoted  only  to  the  purposes  for  which  such  bonds 
were  authorized.   (Section  6) 

CONCLUSION 

As  stated  above.  Charter  Section  ifl*l»  which  became 
effective  in  1949.  penaits  the  sale,  abandonment  or  discontinuance 
of  use  of  land  held  for  park  purposes  under  the  conditions 
therein  set  forth.  The  procedure  to  be  followed  is  that  provided 
for  in  the  general  laws  of  the  State  of  California.   The  statutes 
of  the  State  of  California  covering  the  abandonment  and  discon- 
tiniiance  of  par^  lands  has  be»n  reviewed  above. 

The  Municipal  Park  Abandonment  Law  of  1939|  being 
restricted  to  lands  which  have  been  dedicated  for  park  purposes 
but  which  rre  not  appropriate,  convenient  or  necessary  for  park 
purposes,  have  not  been  used  for  park  purposes,  and  on  which 
no  public  funds  have  been  used  to  improve  the  same  as  parks, 
wotild  appear  not  to  be  applicable  to  Columbia  Squ5*re.  Columbia 
Square  is  part  of  the  Pueblo  Lands  which  were  never  alienated 
by  San  Francisco  and  was  dedicated  as  a  plaza*  Columbia  Square 
has  been  used  as  a  park.  For  tha treason  its  use  as  a  park  may 
not  be  abandoned  and  discontinued  under  the  provisions  of  this 
law* 

The  Park  Abandonment  Law  of  1915}  as  stated  above. 
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is  restricted  to  the  case  where  there  has  been  a  dedication 
for  park  purposes  by  the  recordation  of  a  plat  or  map  of  a  town 
site  which  town  site  has  thereafter  been  incorporated  in  a 
municipal  corporation.  This  statute  would  also  be  inapplicable 
to  Colxabia  Square. 

The  only  statute  of  the  State  of  California,  therefore, 
under  which  the  use  of  Colunbia  Square  may  be  abandoned  and  dis- 
continued as  a  park  is  the  Park  Discontinuance  Law  of  192?  which 
has  been  reviewed  above • 

lou  are  therefore  advised  that  if  all  of  the  conditions 
of  Section  41.1  of  the  Charter  are  complied  with  Columbia  Square 
may  he  abandoned  and  discontinued  as  a  public  park  under  the 
provisions  of  Park  Discontinuance  law  of  1927* 

Respectfully  submitted, 


DION  R.  HOLM, 
City  Attorney 


To:  Park  Commission 
LSM 


Jun*  6,   1049 

^UDJKCTl      tiUX:^TH;H   0/  •.VlLfxlLill  AlIGLi:  OH    PAKAUiiL  t>tua:iliO  iUJD  OlCi 
w'AY  iil'IuJ-TS  31101 LD  3ii  2LJ''i^.aii;i)  TO  ^.^Uui  CITY  PI«UiliIliO 
COt:-Ii3SI0M   fJll'U  luvCAIiD  TO  lllK  M.UJTiii'i   PUM. 

Gontlftiaani 

llila  will  aokiiovledco  roceipt  of  your  recant  request 
for  an  opinion  &a  to  id^otixer  or  not  10(-:i8latlon  uoallu^  wita  the 
d0si^;nation  of  an^la  and  parallel  parking;  and  one-way  stre^itB 
ohoTald  be  roreri'ed  to  tlio  Departr«nt  ol*  City  i  lanxiijis,  pursuant 
to  .Section  116.1  of  the  Charter ^  prior  to  action  tlioroon  by  the 
roard  oi'  ouperviaore. 

0  ?  I  2?  i  0  K 

.Soctlon  llC.l  or  the  Ulxartor  provides  in  port  as  follows t 

*'lio  ordiiionce  or  resolution  wliioh  deals  with  the 
aoquisition^   extension,  viJenln^,  nai^rowin^,  rouovalf 
rolocation^   vacation,  abandonnont,   sale,   or  ouan.e  iA 
the  use  or  a:xy  public  way,   transportation  route,   jround, 
open  space*.*...  .aiiall  be  adopted  by  the  board  oT 
supervisors  unless  a:id  until  such  ordinance  or  resolu- 
tion aliall  iiave  xirst  been  roreritid  to  the  depart::]cnt 
of  cJuty  piann.-:;S  aiid  a  report  rendered  tlriereon  rccordinc 
coni'oxTiity  oi'  the  natter  involved  to  Uxe  oaster  plan. 

In  a  cor^oon  acceptation  of  the  tei^,   Lhe  "use"  of  a 
a  tree  t  already  beln^;  used  for  autonobile  parkinc  and  autonoblle 
traiTlo  is  not  being  ohancod  by  leoislatioa  dealing  w^th  the 
(Icait^nation  or  azvjle  and  parallel  parki:)^;  and  one  way  streets. 

Tlio  possible  ohan^o  of  tlus  direction  of  the  flow  of 
traiVio  does  not  cluui^e  the  already  oxistin^;  use  of  U-te  street 
for  autonobile  trafflo* 

Tiie  ,)03sible  ohaiiGe  in  the  position  or  ancile  of  parking 
autotsoblles  on  a  street  does  not  clmnoO  tiae  already  oxi:itin{^  xise 
of   'aie  street  for  autonobile  parking* 

I  do  not  believe  that  tills  is  such  a  "change  in  uha  use 
of  any  public  v/ay"  as  is  contei^lated  by  Section  11G*1  of  U.e 
uliai'tor,  wJioroia  It  provides  for  a  reference  of  tlie  nattor  to  tlie 
dopai'tiaent  of  city  planninii  i'or  a  report  in  oonnoction  with  con- 
formity to  tlie  n&ster  plan;  nor  do  I  consider  such  action  by  t^iO 
L>oard,  without  referrinc  the  natter  to  tlxo  departi.iont  of  city 
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i'Qrze  2* 


doveloproont  oi*  3an  I'raiiclsco* 


You  aro  tliorerore  advlaod  tJiat  loijislatlon  doalini:  with 
tho  do3l;jnati.oa  of  aix>lo  atid  pai'olldl  parking  cuid  ona-way  strcmsts 
nood  not  bo  rorcz^'od  to   Liie  ''opartr»Jit  of  City  i^laiuiin^;. 


Rdspeotrully  tubnitted: 


Cxty  Attorney 

To  I  Olark,  Tjoard  of  Gupervlaora 
oc:  i:ayor'0  oiTlce 
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JuiM  7,  1940 

iear  31rj 

'e  have  your  request  Tor  an  opinion  which  readg  a* 
follovtft 

"Tha  purpoia  of  thl«  letter  la  to  facvira  your 
opinion  concerning  the  eligibility  of  re.  tvalln* 
Clarke  to  receive  old  At^e  r>ec'irlty  under  the 
provlelnne  of  Article  XXV  of  the  c^onatltutlon  of 
the  State  of  Callforala,  !  rs.  Clarke  hae  been  a 
recipient  of  ^Id  ^^m   ^^ecarlty  for  a  number  of  years, 
F<er  daughter,  ^rs,  Huth  Hoscue,  died  loavlnf:  a  will 
which  wa»  filed  for  probe te  July  17,  104S,  (a  copy 
of  which  li  attached)  entabllehing  In  action  6  a 
trust  for  the  benefit  of  Vrs.  ''larke.  The  truat 
consist!  of  fifty  shares  of  stock  having  a  value  of 
approximately  .250.00  and  equity  in  real  property  at 
155-156  Llghth  Avenue,  San  Francisco,  valued  at 
11,000, 

"In  dl:;c^asBlnr!  with  the  attorney  for  the  trustee 
the  possibility  of  !  rs.  Clarke  aecurln.;',  froa  tlie 
trust  sufficient  funda  for  her  malntariance,  thereby 
precluding  oontlnuanco  of  old  \c:9   .Security  payaents, 
we  were  Infonaed  tiiat  the  real  property  could  only 
be  sold  with  the  consent  of  the  son-in-law,  John 
!:»oscua,  and  the  i^andson,  because  the  property 
represents  a  life  estate  for  -r,  lioscus,  and  hla 
step-son  has  a  residual  Interest  in  it.  Your  opinion 
as  to  whether  Mrs.  Clarke  has  the  lef^al  rirht,  aa 
beneficiary  of  the  trust,  to  secure  her  maintenance 
from  this  tnast  under  the  eircuastanees  as  outlined 
would  penal t  us  to  determine  whether  or  not  "rs, 
Clarke  Is  ell;^ible  to  receive  Old  Ac-e  ecurlty  at 
such  time  as  fun^ls  from  the  trust  bee  owe  available 
for  expendlttire  or  disposition  by  her," 

'"Pi:?IOH 

Your  attention  is   Invited  to   "^ection  6,    Article  25  of  the 
Constitution  of  the   State  of   Caliiomla  which  provides  in  part  aa 
follows t 


"Fbr  th«  purposes  of  this  «rtiol«»    th« 
interoat  of  an  applicant  or  recipient  in  an 
estate  as  helr«    devisee*    or  ler'atee   shall 
not  be   cor.aidered  property  oi   the  applicant 
or  recipient  vmtil  it  hjis  been  distributed 
to  him  and  is  available   for  expenditure  or 
disposition  by  hiia;   and  the  interest  of  a 
beneficiary  of  a  trust  shall  not  be   considered 
to  be  property  of  the  beneficiary  until  it  has 
been  made  available  for  expenditure  or  diapo* 
aitlon  by  him," 

In  view  of  the  fore^ing  lan^age  it  would  seem  that  an 
opinion  as   to  whether  or  not  Mru^  Clarke  has   the  legal  rlrbt  as 
beneficiary  of  the  trust  to  secure  her  naintenanee  fz^m  this   trust 
would  in  no  way  aid  you  in  determining  whether  K'rs.   Clarke   is 
elicplble   to  receive  old  Affp   Security.      To  long  as   the   trust  la  not 
toade  available  for  expenditure  or  disposition  by  Irs.  Clarke  it 
would  aopear  that  her  eligibility  to  receive  Old  Age  Security  would 
be  unaffected  thereby* 

Respectfully  suboitted. 


DIOH  n.   HOLy 
City  Attorney 


7oi   Public   •  elf  are   Departr^nt 

Attentioni  t>ira  Ronjild  Dorn^   lireotor 
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Juna  7,   1940 

SUBJECT t      C.NSTIT'JTI^KALITY  OF  ?.I-4iui:iF>'E;jT  1-7    r»r,LICE   COLE  ??iAT 
AM    AP.LICAiCT    :T,r-    AJCTlcy.EVil'S    PT.RKI?    3T:    /i   r.r.'.ItEl»      OK 
TIK    riTY   AND   CriTJrr   H;R    C>;r,    Yi:A?i    PuIOK   TO  t..AKI?:G 
Ar?-^,ICATI0N 

rear  Sir: 

I  hAV*  your  r«queat  Tor  an  opinion  aa  follovs} 

"Thia  olfloa  la  in  racalpt  of  an  application 
for  a  poralt  to  %ct  aa  an  auctioneer  under  tha 
provlsiona  of  ectiona  124»  to  lCf>6,  incluslva, 
of  tha  Polled  Coda,  by  :  11 ton  J.  .ershow,  a 
resident  of  thm   City  of  ^os  Anr^alea, 

"Section  IPSO (a)  of  tha  Police  Coda  orovidea 
in  part  thatt 

':^o  person  ohall  be  j-rranted  an  auction- 
eer'a  license  vho  haa  not  been  a  bona 
flda  resident  of  tba  *ity  and  County 
of  ran  Frnnclaco  for  a  period  of  one 
year  prior  to  wakinp  application  *lth 
the  exception  of  any  person  vho  (lid  bold 
a  license  on  January  2,   1944. »«* 

"It  la  adnittad  that  tr.  ershow  la  not  and  haa 
not  bean  a  resident  of  an  Trancieco  and  there- 
fore under  the  teros  of  eotion  1250(a)  la 
preclxided  froca  acting  aa  an  auctioneer  in  thia 
''Ity,  Kowaver,  J,  Lenton  Tulley  who  is  repra- 
aentlnjt  Vr.  V-erahow  challenjjea  the  validity  of 
this  ordinance,   I  am  enclcsing  herewith  a  copy 
of  a  coTjnvmi cation  fr«»8  -r.  Tulley  containing 
hla  reasons  for  tha  belief  that  tbe  eection  la 
uncor.a  tl  tutlonal  • 

"Kindly  adrlsa  sae  if  tha  proYlaions  of  :;ect# 
1250 (a)  are  valid  and  binding  upon  ma  in  paaslng 
upon  tha  application  of  sr,  ivorahow  for  an 
auctioneer* a  permit, " 

'ho  letter  of  :'r,  J,  Banton  Tulley,  counsel  ior  the 
aaotioneer,  roads  as  followst 

'^TT-era  haa  been  filed  with  you  an  application 
for  a  perait  to  act  as  auctioneer  by  '11 ton 
J,   ershow,  who  is  a  resident  of  T-oa  Anr,al««» 
'  r.  erahow  has  been  a  licensed  auctioneer  in 


n 


T^js   An,T«l««   9lr.ce   1934   end  has   conducted 
auction*    throa.*iout  California   and   the     eat 
-roast.      I  ani  9\iTe   tt.at  you  will  i'lnd  hia 
reputation  and   character  unreproaohable. 

"I  have   been  laforraed  that  your  office   and 
the  Bureau  of   Permits  and  ilek^lstratlon  take 
the  position  that  by  virtue   of     eotlon  1^50(a) 
of   the   Police  Code,    such  application  by 
V,     ershow  cannot  bn   grarited  In  view  of  the 
fact   that  he  has  not  boon   'a  bona  fide  resident 
of  :'an  rrnncisco  for  n  ooriod  of  one  year  prior 
to  the    rlliat'  of   this  application. 

♦•It  Is  ^j  opinion  t^rnt  such  a  reflidant  require- 
fflant   is  un':on8titutlonal   and  void.      The   rule   in 
this  respect  is   aet  forth  In  53  CJ3   r.ioenaes 
547,    .lection  22b (5)   as    follows i 

»As   H   s-eueral  rule  an  unreasonable   and 
ft-bltrary  diacrinHnatlon  bnsad  on  residence 
is   Invalid,    even  where   the   discrimination 
operates   only  within  the   limits   of   a  muniol- 
oallty,    and  nuiaoroua    ^ases  have  held   acts   or 
ordinaacefl  mi-onstitutional  as   discriminatory 
or   in  violation  of  the   requiresient  of  uniform- 
ity and  equality  wher*»   they  conilne   the  rlrhj 
to  a  license   to   residents   of   the    state   or   city 
or  tax  the  business   or  occupation  of  a  non- 
resident  in  a  different  naonar  or  at  a  dliferent 
rate  from   that  of  a  resident,    or  attempt   to 
dlstiniTuish  between  persons  enr:aced  in  the  s  ame 
business  ^neroly  on  the  basis  of   the  location  of 
their  business  houses,' 

^'^le   Califonia  authoritlfis   supporting  the    text 
are   cited  in  that  authority, 

-I  believe   that   the   question  as   to  the   validity 
of   t>  at   section  of   tho    Police  Code   should  be 
submitted  to  the   City  Attorney's    -ffice   ior  a 
direct  ruling  before    the   application  is  denied, 
tVioreb-.    obviating  the  necessity  ot   taking  an 
apoeal   to  the   ?oar<i  of     erciit  Appeals.      I  would 
aooreciate   it  If  you  would  consider   this  quesaoa 
to  be   aubnitted  to  the  City  Attorney's     if ice  for 
such  a  direct  rulinn-  or  have  your  le,»al  adviser, 
■Aoutenant    'urray,    do  so." 
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npiyirn 

It  la  undoubtedly  t2*u«  that  th«  correct  rule  applicable 
to  this  altuation  la  set  forth  in  the  opening  clause  of  the  "orpue 
Juris  ecuiidum  ntatersent  cited  by  counsel  for  the  auctioneer  which 
reads  as  follows! 

"As  a  ce''*i**^  rule  an  unreasonable  and 
arbitrary  discrimination  based  on  residence 
is  inTslid." 

however,  to  state  that  action  lS50(a)  of. the  Police  ''ode 
is  nocesaarily  unconstitutional  and  void  under  this  x>ulfl  would  be 
to  assiine  tlia  very  fact  in  issue  and  that  ia  whether  the  residence 
roquirenont  llioroin  set  forth  is  an  arbitrary  and  unreasonable 
discrimination  ar;ain8t  non-residents  of  the  City. 

I^esidence  requirarr.enta  for  engaging  in  business  are 
always  open  to  question  fron  a  constitutional  standpoint  and  have 
Siven  rise  to  a  considerable  field  of  liti/i:ation  but  each  case 
has  to  be  decided  on  its  own  facts  and  with  relation  to  the  type 
of  business  affeotedf  the  purpose  to  be  achieved  by  the  x^quirement 
and  whether  the  requirement  bears  a  reasonable  relation  to  the 
achiovertent  of  the  purpose.   The  courts  f:s«'^srslly  allow  the 
legislative  body  a  wice  discretion  in  cleterainin^  these  questions. 
As  pointed  out  in  the  case  of  Zx   Farte  iiaskellj  IIS  Tal.  4lSt  416 1 

"It  is  urred,  in  effect,  that  the  particular 
provision  in  question  is  unreasonable  and 
opprossive,  and  v.hat  it  is  unequal  end  unlaw- 
fully  discriminating.   Uut  we  are  unable  to 
rn.ard  it  as  open  to  either  or  any  of  these 
objections.   A  municipal  ordinance  nust  be 
very  clearly  obnoxi-^ua  to  such  objections  as 
those  made,  or  soae  one  of  them,  befox*e  it 
will  be  declared  invalid  by  the  courts.   Hvery 
intendi'^ent  is  to  be  indalcod  in  favor  of  its 
validity,  and  all  doubts  resolved  in  a  way  tb 
uohold  the  lawraaJcintT  power)  and  a  contrary 
conclusion  will  never  be  reached  upon  li,:ht 
consideration.   It  is  the  province  and  rifht 
of  the  municipality  to  re-nilate  its  local 
aifttlrs  -  within  the  law,  nf  couree  -  and  it 
is  the  duty  of  the  courts  to  uphold  such 
regulations,  except  it  •.:anife8tly  appear  that 
the  ordlnanoe  or  by-law  transcends  the  oo»er  of 
the  municipality,  and  contravenes  rl-:-hts 
secured  to  the  cltiten  by  the  constitution,  or 
laws  made  in  pursuance  thereof." 


I 


719,    727: 
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i\nd   In  TakahQshl   v.    .  lab  and   ::a:ne    '^o;'rdasion,    50  ral#    2d 

**%1i«n  a  IvglBlatlv*  •.  acticent  is  attaeked 
upon  th«   ground  of  diaorimln.atlon,    all 
presunptlona  and  intandiDanta  are  in  favor 
of  the  raaaonablenasa  and  fairnasa  of  the 
leslslatlYa  action.      Itio  axiatance  of  facta 
aupportini*  tho  la^lslatlva   Jud.Tnant  is  to 
be  preatmad  and  the  burden  of  over<:omin^ 
tho  presumption  of   oonstltutionalitjr  ia 
caat  upon  the  assailant*'* 

I   believe  it  is  not?  definitely  established  by  the 
decisions  that  the  business  of  auctioneering;  is  one  affected  with 
a  public  interest  and   la  a  IsKitimate   subjoot  or  recrulation  vmdar 
the   police  power  to  prevent  ubuses  and  frauds •      In  re   -est,    75 
Cal,    \pp,   591|    Towis   V,    '.^.uinu^    217  Cal,   413|      c:ordon  v.    ■  ity  of 
Indianapolis,    133  1^,&J  124    (Ind. ) ;    nai,h  y.   CciOion  Co^incil  of 
Ciiy  ol   retoakey.    231  !.',.',   107.        V^e   ^ollae  power  in  ti^da  reapeot 
re  late  a   not  ir.t)r«iy  to   the  public  health   and  to  public  physical 
safety  but  also  to  public  finanoial   safety.      ITolsmon  v.    -thoraasa 
147  i.'.S.   750,    752    (Ohio). 

As   I  understand   it   tha  raajor  purpose   of   imposing  a 
residence   require   ent  aa   a    rr.tidition  of   "ec^irlnf:  a   permit   to  en^aga 
in  "jusiness  as  an  auotioueer  ia   to  protect  the   finanoial  interests 
of   the   perisoas  involved  in  axx  auction  sale  by  Uniting  the  ^siness 
to   those   who  have    some   foundation  in  the   eor^nunity  and  who  can  be 
held  civilly  and   criminally  rosponaible  for  their  acts.     />s   stated 
in   the   case   of     ri   ht  v.     uy.   149  H,V<.   9,    10,    (-Ainn.)! 

"The   aictioneer  d 'OS  n'-t    sell   his   own 
:ood«j   h-*   acta,    in  sakln-^  a   sale   at 
auction,    priaiarlly  as    the   e^ent   of 
the   selleri   when  the   property  is   struck 
off  he  becomes  also   the  sricnt  of  the 
purchaser,    at  least    to   the  extent   of 
binding  him  by  his  :R:er^orandvar.  of 
sale.      4    Cyo.   1041,      We   la   liable    to    the 
seller   lor  a   Io8;~    due    to  his   nn^rlirence, 
or  zo  hie   caviatini*  from  instructions,    as 
woll  as   for  mor.ey   paid  him  by  puronasers. 
:  e   ia  liable   to  a  purrl^ser  under  oertain 
cireunstonces.        e   can  see   f^ood   pround  for 
refaelng  a   license    to  a  resident   of  another 
state  in  the   difficulty  that  mifint  be 
encountered  in   coiapelling  him  or  his  bondsraen 
to  respond   in  case  he   rendered  Mmself   liable 
to  either   seller  or  purchaser." 


»b 


The   court   concluded  on  paje  10, 

".e  artj  unable   to   eny  that    the  T^rl ilature 
had  no  ground*  for  the  dleorlminatlon  :-ade 
af^alntt  non-residents,    or  that   the   clase* 
ll'lcntlon  was  arbitrary,    and  hold   that  the 
law  does  not  in  this  respect,    violate  the 
Federal    constitution  or  the  fourteenth 
a.-nendcBent," 

The    cose  ol      rl(-ht   v.   'ay  was    cited  In   the   recent  case   of 
rlax  ▼,    "Ity  of    ■^l<^>,pond,    52   i.'l,    gd.    E50,    256,    (Va.)    194D,    as   the 
basis   .or   the    'o art's  holdlntr  tl-jit  a  requirement  that  un  ar>pllcant 
for  a  pawnbroker's   llcetise   be  a  qualified  voter  of  the   C\tj  of 
riLclTWond  was  reasonable  and   justified  hy  the   city's  charter   *nd 
-eneral  law. 

In   the    case   of  o'oore,    et  al  v,   '  klahoma  City,    17   ?•   2d 
953    (•  kla.)   an  oriiinKnco   -irovldiny   tiiat  no  llre'iae'  siiall   be   issued 
to  a  pernon  as   an  auctlot«eer  until  he   ehall  hnve  been  in  business  in 
the   city  for  a  year  «as  hold  const! tut ional  and  a  valid  polioe 
re.rulatlon.       similar  orolr;nncos   wero    s-istal   ed  in   the   cases  of 
•o--al  V.     -'>it'-'er,    \2\  A,    32    (    d.)    i.nvi   r.ai^'^h  v.    Ooranon  ''ouncll,    (supra)* 

In  view  Ol    t};9    :"ore  ^olni^,  adjuJlcAted   cases  on   the    subject 
and   CO    slderin,;^   tne   nature   n.;'  the   ^usl'ion*  ani  the  purp'se    to  be 
acVileved,    I   do  not  believe   that    »h©  i-'nalda-iCe  requlro-.ent  for  *uc*.lon- 
ears    set  fort S   in     octlon  1250^a)    .if   tha   Police     tode  would  be  held   to 
an  unreasonable   or  arbitrary  dincriniuatlon  by  the   coi^Tts   and  in  ny 
opinion  it   constitutaa   a  renaonabla   oxerciae   or  the    city's   nolice 
power.     You  are    thoreforo   adviaed   to     .0:.tlnue    to   observe   the   provis- 
ions of     eotion  lc50(a)   of   the   Code  in  passing  upon  application  for 
an  auctioneer's    oeznalt* 

Pespactfully   subaitted« 


City  Attorney 


Yot    h  n.   Mchael  E.      It^hell, 

Chief  of   Police,      an  Vrp.nclsso 
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June  9,   1949 

SUBJECT*     SHALL  EliPLOYEE  BE  ENTITLED  TO  EXTRA  DAY  05  VACATIOK  IP 
THE  HOLIDAY  FALLS  V/ITHBI  THE  VACATION   PEP.IOD? 

Gentlenen: 

This  will  acknowledge  receipt  of  your  recent  request  for 
an  opinion  as  follows} 

"One  of  the  en^jloyee  organizations  has  reques- 
ted that  provision  be  nade  by  ordinance  for 
allowing  an  employee  an  extra  day  on  his 
vacation  if  a  holiday  falls  during  the  vaca» 
tion  period  of  the  employee. 

"In  view  of  the  provisions  of  Section  151  of 
the  Charter  which  provides  that  eE?>loyees  shall 
be  granted  vacations  annually  under  certain 
conditions  of  ^two  calendar  weeks*,  will  you 
kindly  advise  us  if  such  a  provision  would  be 
legal." 

OPINION 


Section  151  of  the  Charter  provides  in  part  as  follows : 

"Every  person  employed  in  the  city  and  county 
service  shall,  after  one  year's  service,  be 
allowed  a  vacation  with  pay  of  two  calendar 
v/oeks,  annually,  as  long  as  he  continues  in 
his  employment," 

In  Volume  52,  American  Jurisprudence,  page  557,  the  term 
"week**  has  been  defined  as  follows} 

"According  to  lexicographers  of  established 
accuracy,  a  week  is  a  period  of  seven  days^ 
visually  that  reckoned  from  one  Sabbath  or 
Sunday  to  the  next.  But  'week*,  when  used  to 
denote  a  space  of  time,  usually  means  a  period 
of  seven  calendar  days'  duration,  without  any 
reference  to  the  particular  day  on  which  the 
period  commences  to  run,  \mles3  such  a  day  is 
fixed  by  the  agreement  of  the  parties  or  the 
subject  matter  of  the  transaction." 

In  Vol^jme  62,  Corpus  Juris,  page  972,  the  terms  "week" 
and  "calendar  weak"  have  been  defined,  in  a  similar  fashion,  as 
follows  I 

"The  word  »week»,  both  in  law  and  in  common 
conversation  or  writing,  has  two  separate  and 
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distinct  meanings.   In  its  cost  acciirate  senst 
a  week  neans  a  calendar  week,  or,  as  It  has 
been  terr»ad,  a  biblical  week,  arid  la  a  defi- 
nite period  of  tine,  corcnenclng  on  Sunday  and 
ending  on  Satxirday,  a  partictilar  period  of 
tine  cona-iencing  irixsediately  after  twelve  o'clock 
Sat-arday  night  and  ending  at  tv/elve  o'clock 
Satui'day  nifc^t  seven  days  thereafter;  seven 
consecutive  days  beginning  with  Sunday. 

"In  a  broader  sense  'week'  has  been  termed -a 
secular  week,  and  as  neaning  a  period  of 
seven  consecutive  days  beginning  with  any  day, 
and  it  has  been  so  defined  by  statute;  and 
the  week  does  not  expire  until  seven  full 
days  have  elapsed," 

In  '.Vords  and  Phraaos,  Vol.  6,  pa/;e  11,  are  set  forth  a 
series  of  cases  defining  "calendar  week";  and  in  Vol,  45.  pane  12, 
are  set  forth  a  listing  of  nuaerous  cases  defining  the  word 
"week" . 

See  also  County  of  Sonoiua  v,  Sanborn,  1  Cal,  App.  (2) 
26,  31. 

?ron  all  of  these  definitions  and  authorities  it  is  clear 
that  the  tern  "calendar  week"  ordinarily  refers  to  the  period  of 
time  from  Sunday  to  Sunday  as  it  appears  on  tlie  calendar;  but  that 
it  Eiay  be  construed  as  any  seven  consecutive  days,  if  the  legisla- 
tion would  be  indicative  of  such  an  intent. 

These  are  the  only  two  possible  interpretations  of  th» 
term  "calendar  week".   In  neither  one  of  these  interpretations 
does  the  teria   "calendar  week"  permit  of  a  construction  i^ich 
would  allow  for  the  inclusion  therein  of  8  consecutive  days. 

You  are  therefore  advised  that  vmder  our  Charter  an 
ordinance  could  not  be  legally  adopted  allowing  an  employee  an 
extra  day  on  his  vacation  if  a  holiday  falls  during  a  "calendar 
week"  vacation  period  of  the  employee. 

Respectfully  submitted. 


iIoBT  City  Attorney 

To:  Civil  Service  Commission 

Attn:  Mr.  William  L.  Henderson 
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?U!JJICT|      rPAT-.OTi    -«    KrSPlTAf  IZATI-'U   BY   TliT-    CITY    *?sV)   0-!  IWY   TO 

RrClPIKMTS    -iF   0T£    AuS   SECURITY   irai^Kt't   AI.'TICT.E  XXV     T 
C    f.STITUTlOK   -r  >  TKB  STATK    Ci>-  CALl:OF{NlA 


••r   ilrt 


^  bar*  jour  r«qu«tt  for  an  opinion  as  follofvai 

**7hla  la  irlth  rofaronea  to  t>»  isaatxi'ig  of 
raotXoA  S,  Aril«l«  XXV   *^ld  A^:«     ocurltj  and 
^•nurlty  lor  tho   Slind*    at   oontalnad  in  ^tata 
Propoaition  '^o«  4  whloh  bao«Bva  affaetiva 
January  !«   Id49» 

"Tba  artiela  raada  ia  parti 

^'action  9  •  para^graj^  9  •  (^o  political  ttilxilTlilon 
shall  tilserlninata  ar.ainat  an  applicant  of  racipiant 
of  saeurlty  or  eharga  spid  parson  for  hospitalization 
or  health  sarrieas** 

raotlon  f  proTidas  that  old  ana   saourlty  pajwinta  shall 
eontiuua  to  ba   paid  to  hin  *in  tha  easa  of  taaporary 
iTtadloal  or  surgical  eara  in  a  publia  hospital    (for  a 
period)  not  axesadim;  two  calendar  ncr-tha  in  duration* ••* 

Th,a  (ia>n  Froneiteo  l^unioipal  r^altta  Coda  reads t 

raotlon  159 (a)  •  'f^ary  person  who  is  ^-iTan  or  shall 
raeaiva  aid  dlraetly  or  indlraetly  frfist  publlo  mo  ays 
draan  throu>^h  tho  Traasury  of  tho   'Hty  and  County  of 
^an  Praneiseo  shall  ba  liable  for  tha  value  of  sfiid  aid 
so  allovedf   ri^ntad,   or  r.iYan^   and   tha  value   thereof 
8}^11  eonatituto  a  first  lien  on  all  property,  reel, 
personal,   or  csizad,   that  said  person  eay  (>^aaeas, 
aoqMlrt,   or  bava  an  interest  in** 

"Aa  a  flatter  of  nolicy,  until  January  1  of  this  year, 
pay^anta   to  the   vlty  and  bounty  have  been  reqj'red  of 
tlMse  old  a^a   pensioners  in  fractional  amounts  of  tha 
vwo  ner.thly  ql.aclu  in  part  pa/Mant  for  thair  caro 
while  at  ~-^ii:una  i:onda  Mono*     This  praotioa   Is  pursuant 
to  Attortiay  Caneral*a   ""pinitm  issued  to  the  Uistriet 
Attorney  or  denona  "ounty  en  July  16,   1941* 

"Tha  foraf.oin^:  policy  has  been  and  still   is  applied 
likewise  with  ra>;ard  to  all  ether  patients  and  imaatas 


n 


"at  ^>«-una  Honda  lloms  who  are  not  old  ace 
pensioners  but  vho  reeeire  widows* t  Spanish- 
Aaerioan  -var  Veteran  pensions  and  Social 
Peciiritj  or  nailroad  Retirement  benefits. 

''Opinion  is  requested  as  to  the  meaning  of 
paragraph  3  which  states  that  there  aliall  be 
no  discrimination  against  old  age  pensioners  in 
this  regard* 

"roes  this  m«an  that  the  rule  of  ability- to  pay 

in  part  for  their  care  shall  be  applied  uniformly 

to  old  age  pensioners  and  non-old  age  pensioners 

alikOf  in  which  case  ne  should  continue  to  require 

a  partial  payment  by  the  old  ap:e  pensioner  from 

his  pension  cheeky  or  are  such  paynents  not  allowed  to 

be  ..aid  fron  anid  check?" 

;e  have  also  yur  further  request  on  the  same  subject  matter 
w.ich  re«!ds  as  follows} 

"Reference  is  made  to  our  letter  of  February  25, 
1949  in  which  we  have  requested  an  opinion  from  your 
of /ice  QS  to  tlve  nieaning  of  section  8  -  porecraph  5 
of  the  "Old  A^e  'eeurity  Act*  as  contained  in  Jtate 
l^r ©position  No,  4  which  beca'se  effective  January  1, 
1949  insofar  as  it  may  affect  the  right  of  the 
T epartnent  of  Public  Health  to  make  deductions  fro« 
the  checks  of  Old  A^ire  Pensioners  for  their  care  while 
at  r.aguna  Honda  Hone* 

"Since  certain  further  questions  have  arisen  in 
this  connection,  we  are,  at  your  request,  submitting 
thexa  herewith.  Tor  clarity  we  again  quote  from  Ctate 
Proposition  ?fo.  4i 

"Section  8  •  para<^aph  3  -  »No  political  sub- 
division shall  dlacrlrainate  afsinst  an  applicant  or 
recipient  of  security  or  charge  said  person  for 
hospitalisation  or  health  services.* 

"(1)  roes  the  above  seetion  require  that  no  deduction 
be  made  froa  old  A-e  pension  chocks  for  the 
board  and  rooca  of  innate  a  of  ^>«if-una  !Tonda  Hone, 
inasmuch  aa  board  and  room,  as  such,  does  not 
embody  ^hospitalizatioa  or  health  services.* 

"(2)    .'hen  Old  A^^e  pennionere  are  hospitalised  in  Jan 
;t*«ncisco  Hospital  and/or  Tai-nina  Honda  Hooiej 
and  such  persons  are  possessed  of  real  property, 
should  we  eontioue  our  praotioe  of  placing  lient 
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"on  such  r«6l  pre pert j  pursuant  to 
nrovlnlons  Of  tlx©  Stat*  Indlpant  Aid  Ae% 
and  City  and  County  truinanc*  18.0l3f  to 
sflcuro  r«lmbur«e.Tient  for  the  coat  of 
hospitalization  furnished, 

" (S)   hen  Old  A  -e  ^enalonerB  are  hospitalized 
la  an  'rraaclsoo  lioapltal  and/or  Lafuna  ?onda 
'io  e,  aa  ^   result  of  :>n  acoldentf  and  auoh 
oarsoni  Inatitute  lecal  actlona  to  reoovar 
ds:p^t7,aa  from  reaponalble  third  persons,  do  we 
lave  a  rli,ht  to  charge  suoh  penalonera  for  their 
boaolti  llsatlon  from  funds  received  In  settle- 
r-'iont  of  such  actions* 

''(4)   when  Old  Age  pensioners  av   hospitalized 
In  the  Jan  Iranclsoo  lioi'pltal  and/or  Lacuna 
• onda  Hone  and  subsequently  expire  leaving 
estates,  should  we  continue  to  plnce  olalns 
a>./!lnBt  such  eatates  In  order  that  the  City  and 
"ounty  nay  be  reimbursed  for  the  eoat  of  hospi- 
talization* 

"  ince  it  has  been  roir  understandlnc  that  f>er8one 
sdraltted  to  the  institutions  of  the  !  epartinent 
of  Putllo  ilen.lth  are  so  admitted  under  the  poneral 
orovisions  of  the  itate  I-idigent  Aid  Act  and  the 
orovlsiona  of  the  Jan  f'rHnclaco  i-'unicipel  Code,  it 
naa  been  the  policy  of  this  department  to  bill 
oatients,  under  the  circumatances  cited  above, 
without  reference  to  their  status  as  Old  Age 
pensioners* 

*'iiowever,   eetion  8  -  para^jraph  3  of  the  Old  Are 
Jeourity  Act  would  seem  to  provide  tliat  *  I'o 
political  subdivision*  (nity  and  County  of  oan 
Iranoisco)  shall  ••••  '  r^^xarge  s^id  person  for 
'hospitalization  or  health  services**   olnce  no 
reference  is  made  as  to  the  source  from  which  such 
patients  ml.ht  pay  for  their  care,  it  would  appear 
t.iat  they  may  not  be   cViarged  even  on  the  basis 
of  their  recelvin,?  si'ttlements  from  compensable 
aicidents,   hrough  claims  against  their  estates, 
tlurouch  liena  on  real  property  of  which  they  may  be 
possessed,  etc*" 
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OPINION 

With  reference  to  your  further  request  of  Vay  22,  1949, 
Section  5  of  Article  XXV  of  the  Constitution  of  the  State  of 
California  provides  as  follows t 

'*Cld  Age  Security  shall  be  granted  under 
this  Article  to  any  person  who  Is  a  citizen 
of  the  United  States  and  cones  within  the 
description  in  subdivision  (a)  or  (b)'  and 
within  the  description  in  subdivision  (c) 

*  (c)  Is  not,  at  the  time  of 

receiving  such  security,  an  Inmate  of  any 
public  home  for  the  aged,  or  any  public  heme, 
or  any  public  institution  of  a  custodial, 
correctional,  or  ciirative  character,  except  In 
the  case  of  temporary  medical  6r   surgical  care 
in  a  public  hospital  not  exceeding  two  calendar 
months  In  duration.  Any  such  inmate,  however, 
may  make  an  application  for  security  under  this 
article  emd  have  his  application  investigated 
and  acted  upon  without  delay.  In  the  sarie  manner 
as  applicati'.ns  of  other  persons  are  acted  upon 
while  he  is  such  an  Inmate,  and,  if  he  Is  other* 
wise  qualified  under  the  terms  of  this  article, 
such  application  shall  be  approved.   Payment  of 
security  granted  shall  commence  within  one  month 
following  such  approval  and  the  applicant  may 
remain  an  Inmate  until  he  receives  his  first 
monthly  paytnent  whereupon  he  shall  cease  to  be 
such  inmate.  Persons  who  are  inmates  of  a 
boarding  home  or  other  institution  not  su">oorted 
in  whole  or  in  part  by  public  funds  shall  be 
granted  security  but  no  such  security  shall  be 
granted  if  such  persons  are  cared  for  under  a 
contract  for  a  period  of  time  exceeding  one  month.*" 

(1)   Laj-iuna  Honda  Home  w  uld  fall  into  the  category  of  a 
public  home  for  the  aged.   A  s  stated  In  subsection  (c),  an  applicant 
could  remain  an  inmate  of  Laguna  Honda  Home  until  he  received  his 
first  monthly  payment  whereupon  he  shall  ceaae  to  be  such  inmate. 
It  necessarily  folloTvs  that  if  an  old  age  pensioner  is  not  an  inmate 
of  T.aguna  Honda  Howe  for  temporary  medical  or  surgical  care  he  would 
not  be  entitled  to  receive  the  old  age  pension.  So,  if  as  a  matter 
of  fact,  the  primary  purpose  of  the  stay  of  the  old  age  pensioner  at 
the  Laguna  Honda  Home  is  for  the  fUmlshing  of  hospitallration  service, 
no  charge  may  be  made  for  board  and  room  while  he  continues  to  be  the 
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rteipiant  of  scourit/  under  the  provisions  of  Artlcls  XXV  of  th« 
Constitution  as  hospltaliEstion  servioa  has  b«en  defined  to 
Include  "csre*  aeals»  best  end  artlciclal  light,"   routhern 
Jurety  ^'e.  ts.  Baalrd,  Texas »  235  ?,W.  240,  243.   In  my  opinion 
the  pnrase  has  bean  employed  In  the  sane  sense  In  Article  XJ-^V 
and  It  reasonably  oontesiplstes  the  furnishing  of  board  and  rooa 
In  addition  to  znedloal  serrlce* 

(2)  Inasiauoh  as  Article  XXV  expressly  provides  tliet  there 
shall  be  no  ohar^e  to  a  recipient  of  an  old  age  oenslon  for  hospl- 
tallsatlen  or  health  services,  you  cannot  continue  your  practice  of 
placing  liens  on  real  property  to  secure  relmbursertent  for  the  cost 
of  hospitalisation  furnished. 

(3)  The  sarae  reasoning  would  apply  to  this  question  and 
you  have  no  right  to  charge  such  pensioners  for  their  hospitalization 
frwB  funds  received  fron  personal  injury  litlp^atlon. 

(4)  The  ansver  to  (Question  (4)  is  also  in  the  negative* 

The  prohibition  ac'ilnat  a  political  subdivision  charflng 
old  age  pensioners  for  hospitalization  or  ^i«alth  services  extends 
only  to  a  two  months  period*  After  that  tine,  of  course,  the  old 
ar,e  pensioners  cease  receiving;  the  benefits  ineoi*porated  in 
Article  XJ<:V,   It  follows,  of  course,  that  in  respect  to  questions 
(2),  (3)  and  (4),  the  prohibition  extends  only  for  that  two  xonths 
period.   JTie  same  policy  t>tat  has  been  pursued  by  the  ^.aruna  Honda 
Howe  and  the  3an  yranolsco  Hospital,  could  be  pursued  with  respect 
to  bills  Incurred  after  that  two  months  period. 

Respectfully  subnltted^ 


DION  R,  HOLM 
City  Attoimay 


Tot  Dt,  J.   C,   Celger 

i'lz>eotor  of  Publlo  Health 
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June  23,   1949 


SUBJECT  J      V;HETHBR  WALTER  DALE  FORBES    IS   A  MEMBER   OP  THE 
RETIREMENT   SYSTEM  UlIDER  SECTION  165   OR  UNDER 
SECTION  165.2  OP  THE  CHARTEE. 


Gentlemen: 

This  will  acknowledge  receipt  of  yovir  recent  request 
for  an  opinion  as  follows i 

"1  -   Mr.  V/alter  Dale  Forbes  was  appointed  as  a  certi- 
fied teacher  in  the  Departicent  of  Education,  City 
and  Cotmty  of  San  Francisco,  and  becaioe  a  member 
of  the  Retirement  System  \inder  Section  165  of  the 
Chai'ter,  on  Febiruary  15,  1928. 

2  -  On  July  1,  1947,  Section  165.2  of  the  Charter 

became  effective,  which  reads,  in  part: 

**MiscellsLneous  officers  aiid  esqployees, 
as  defined  in  this  section,  who  are 
members  of  the  retirement  system  under 
section  165  of  the  Charter  on  the  effeo- 
tive  date  hereof,  hereby  designated  as 
the  first  day  of  July,  1947,  and  persona 
who  become  miscellaneous  officers  and  em- 
ployees after  said  effective  date,  shall 
be  members  of  the  retirement  system  on 
and  after  said  date,  -  •  -  Miscellaneous 
officers  and  employees  of  said  depart- 
ments who  are  members  of  the  retirement 
system  under  section  165  of  the  chiarter 
on  said  effective  date,  however,  shall 
have  the  option  to  be  exercised  in 
writing  on  a  form  to  be  furnished  by  the 
retirement  system  and  to  be  filed  at  the 
office  of  'said  system  not"^ater  than 
ninety  days  after  the  effective  date 
hereof,  of  being  members  tinder  section 
165  instead  of  this  section,  the  election 
under  said  option  to  be  effective  on  said 
effective  date,  " 

3  -  On  October  10,  1947,  a  letter  was  received  froaa 

Mr.  Forbes,  dated  October  7,  1947,  which  read« 
as  follov/s: 
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"About  a  month  ago  I  requested  a  state- 
ment of  the  amounts  of  the  retirement 
allowcLnces  I  would  receive  under  the  old 
and  nev  laws  In  order  that  I  might  in- 
telligently exercise  my  right  of  oholoe. 
I  am  aware  of  the  veiry  great  amount  of 
additional  work  laiposed  upon  yovir  olerlcal 
staff f  since  the  passage  of  the  new 
charter  amendment  and  have  therefore  not 
pressed  for  a  statement  from  you. 

"This  letter  is  written  only  as  a  re- 
minder tliat  as  soon  as  It  is  convenient, 
I  shall  appreciate  a  statement  from  you 
as  requested.   In  the  meantime,  without 
such  a  statement  it  appears  that  it  is  to 
my  best  interests  to  remain  on  the  old 
plan  and  retire  at  age  seventy,  as  Z 
stated  previously, 

"Please  address  all  commvuiioationB  to 
my  home,  363  Hazelwood  Ave.,  San  Fraicisoo, 
12,  Calif." 

4  -  The  final  date  for  members  of  the  Retirement  Sys- 

tem imder  Section  165  of  the  Charter,  to  exercise 
an  option  to  remain  \inder  that  section,  was 
September  29,  1947. 

5  -  It  was  the  policy  of  the  Retirement  Office  not  to 

quote  allowances  under  the  'old  and  new  laws* 
Inasmuch  as  the  volume  of  requests  and  the  limited 
number  of  personnel  trained  in  this  type  of  work 
made  it  Impossible  to  give  this  kind  of  service. 

6  -  A  pamphlet  entitled  »Explanation  of  Retirement 

Ueiabershlps  under  Charter  Sections  165  and  165.2' 
was  published  and  distributed  under  date  of  June 
16,  1947,  in  question  tmd  answer  form  which  under- 
took to  anticipate  many  of  the  questions  which 
members  of  the  System  might  have  as  to  the  relative 
benefits  they  might  obtain  under  Section*  165  and 
165.2  of  the  Charter;  it  being  the  purpose  of  this 
pamphlet  to  clarify  and  compare  the  above-named 
sections  to  make  it  possible  for  members  of  the 
System  to  determine  for  themselves  the  section 
luider  which  they  desired  to  be  memberi. 
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7  -  In  confonaanca  with  Section  165.2  of  tha  Chap- 

ter, form  P84C,  (copy  attached)  'Election  to 
continue  aa  a  xnexober  under  Section  165'  waa 
furnished  by  the  Retirement  Syateoj  to  be 
filed  at  the  office  of  said  System  not  later 
than  September  29,  1947  If  the  member  dealred 
to  remain  under  Section  165  of  the  Charter. 

8  ->  Tha  Retirement  System* a  office  maintained  a 

dally  blotter  recording  tha  receipt  of  forma 
F84C,  atartlng  with  June  18,  1947  and  ending  ' 
September  29,  1947,  and  Mr,  Forbes*  name  doaa 
not  show  on  this  blotter. 

9  -  Idr.  Forbes  alleges  that  ha  nailed  to  tha  Re- 

tirement Office  a  ndiite  sheet  of  paper  ifdiloh 
he  believed  was  the  election  form.  He  stated 
he  mailed  it  before  September  29,  1947,  but  ha 
ooiild  not  state  specifically  what  day  he  mailed 
it.  While  he  stated  that  all  tha  blank  spaces 
were  filled  in,  when  shown  a  copy  of  form  F84C 
he  admitted  that  no  witnesses  signed  the  docu- 
ment ha  stated  he  had  mailed.  \Vhen  asked  if  ha 
had  sent  a  letter  of  transmittal  with  tha  form 
ha  said  ha  did  not. 

10  -  A  conflate  check  of  tha  Retirement  Office  does 
not  reveal  any  application. 

Tha  question 1 

(a)  T^der  these  circumstances  is 
Mr.  Forbes  a  member  under 
Section  165  or  Section  165.2 
of  the  Charter T 

(b)  Has  tha  Retirement  Board  any 
discretion  in  tha  matter?" 


0  P  I  N  I  0  H 
Section  165.2  of  the  Charter  provides  in  part 


"Uisoellaneous  officers  and  employees  of 
said  departments  who  are  members  of  the  re- 
tirement system  under  Section  165  of  tha 
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charter  on  said  affeotlve  date,  however,  shall 
have  the  option  to  be  exercised  in  writing  on 
a  form  furnished  by  the  retirement  system  and 
to  be  filed  at  the  office  of  said  system  not 
later  than  ninety  days  after  the  effective  date 
hereof,  of  being  members  under  Section  165 
Instead  of  this  section.  • " 

The  date  for  the  final  filing  of  an  option  to  remain 
a  member  under  165  of  the  Charter  was  September  29,  1947* 

The  retirement  office  has  no  record  of  Mr.  V/alter 
Dale  Forbes  having  filed  any  such  option  within  the  time  pre- 
scribed by  law,  to  remain  a  member  under  section  165  of  the 
Charter. 

As  a  matter  of  fact,  Idr.  Forbes  does  not  claim  to 
have  personally  delivered  any  such  written  option  to  the  office 
of  the  Retirement  System.  The  most  he  claims,  is  that  he  mailed 
such  an  option  to  the  Retirement  office  before  the  above  final 
date.  Even  on  the  subject  matter  of  the  mailing,  he  does  not 
recall  the  exact  date  thereof,  nor  has  he  been  able  to  produce 
any  copy  of  any  letter  of  transmittal  showing  any  date  thereon. 
As  a  matter  of  fact,  his  letter  to  the  retirement  office  dated 
October  7,  1947,  and  received  by  the  retirement  office  on 
October  10,  1947,  would  even  tend  to  raise  some  doubt  as  to 
whether  any  written  option  had  been  filed  with  the  Retirement 
office  therefore. 

For  purpose  of  this  Opinion  however,  we  shall  assume 
that  such  an  election  of  option  had  been  mailed  by  Mr.  Forbes 
to  the  Retirement  office  prior  to  the  final  date  for  filing. 

It  will  be  recalled  that  Section  165 •£  of  the  Charter 
reqxiires  such  an  option  to  ba  filed  in  writing  at  the  office  of 
the  Retirement  System. 

The  cases  are  numeroxis,  that  in  order  for  a  document 
to  be  considered  filed  it  must  be  presented  to  the  proper  officer 
or  office,  at  the  proper  place,  and  within  the  proper  time. 

See  Words  and  Phrases.  Vol.  16 j  "Plle"j  page  543,  for 
references  to  cases  throughout  the  country. 

In  Dillon  vs.  Superior  Court.  24  Cal.  App.  760,  766, 
the  court  salTiE 
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"In  HoTt  V.  Stark  134  Cal,  178,  ^6  Am.  St.  Rep. 
246,  66  Pao.  223/,  the  quegtlon  as  to  when  a 
paper  Is  to  be  aeezoed  filed  was  quite  fully  con- 
sidered. The  court  saldt  "Nor  do  we  mean  to  be 
understood  that  when  a  proper  filing  or  offer  of 
filing  has  been  made  by  a  party,  that  he  shall 
suffer  for  the  remissness  of  the  clerk  In  the 
performance  of  his  duty.  But  the  proper  offer 
means  more  than  a  mere  presentation  to  the 
officer.   It  means  a  presentation  to  him  at  th6 
proper  place,  and  within  the  proper  time."" 

When  a  document  Is  required  to  be  filed,  evidence  of 
mailing  of  such  a  document  Is  Improper,  and  cannot  be  considered. 

See  Words  and  Phrases,  Vol.  16,  "Pile",  page  533. 

Also,  Commonwealth  vs,  O^Bryan  Eto.a  155  S.W.  1126, 
1127,  where  the  court  saldi 

"/?7  It  will  be  observed  that  the  statute  makes 
it  unlawful  for  any  corporation  to  carry  on  any 
business  In  this  state  "until  it  shall  have  filed 
in  the  office  of  the  Secretary  of  State  a  state- 
ment signed  by  Its  president  or  secretary  giving 
the  location  of  Its  6fflce  or  offices  in  this 
state,"  etc.  It  will  be  seen,  therefore,  that 
the  gist  of  the  offense  Is  the  doing  of  business 
by  a  corporation  without  having  filed  in  the 
office  of  the  Secretary  of  State  the  'required 
statement.   Originally  the  filing  of  a  paper 
consisted  in  having  the  proper  officer  put  it 
upon  a  string— filum— upon  which  the  other  papers 
in  the  proceeding  were  placed.   In  modem  times 
it  is  \i3ually  held  that  a  paper  is  filed  on  be- 
half of  the  party  who  is  required  to  file  it 
when  he  has  presented  it  at  the  proper  office  and 
left  it  with  the  persn  in  charge  thereof  and 
paid  the  fees  for  filing,  if  any  are  required. 
3  Words  &  Phrases,  p,  2764;  City  St.  Imp.  Co.  v, 
Babcock  (Cal.}  68  Pac.  584;  Hastay  v.  Bonness, 
84  Minn.  120,  86  N.  W.  896.   As  used  in  the 
statute  under  consideration,  we  think  it  means 
the  actual  delivery  of  the  statement  in  the  of- 
fice of  the  Secretary  of  State  to  some  one 
authorized  to  receive  it.  Vftiile  it  is  time  that 
in  ordinary  business  transactions  the  law  pre- 
siHnes  the  receipt  by  the  addressee  of  a  letter 
duly  stamped  and  posted,  it  would  virtually 
defeat  the  purpose  of  the  statute  if  this  rule 
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of  evidence  were  applied  in  a  ease  like  this. 
It  is  not  a  case  where  presumptions  should  be 
indtilged.  Actual  delivery  being  required, 
nothing  short  of  proof  of  actual  delivery  will 
be  sufficient.  Therefore  evidence  of  the  mailing 
of  the  statement  in  an  envelope  duly  stamped, 
and  of  the  nonreturn  of  the  envelope,  is  not 
only  not  sufficient,  but  is  not  even  competent, 
proof  of  the  fact  of  filing,  if  vinaooon^>anied 
by  other  evidence  of  its  actual  receipt.  The 
only  way  to  prove  the  filing  is  to  show  that  it 
is  actually  on  file,  or  show  its  delivery  by 
one  who  actually  delivered  it  in  the  office  of 
the  Secretary  of  State  into  the  custody  of  some 
one  authorized  to  receive  it.   William  Gates  v7 
State  of  New  York,  128  N.  Y.  221,  28  N.  E,  373. 
There  being  no  other  evidence  tending  to  show 
the  actual  receipt  of  the  statement  prior  to  the 
time  that  defendant  engaged  in  business,  it 
follows  that  the  evidence  of  the  mailing  of  the 
statement  should  have  been  excluded." 

Hence,  under  the  facts  of  this  case,  even  considering 
the  facts  in  a  light  most  favorable  to  Mr.  Forbes,  Ur,   Forbes 
did  not  file  his  option  to  remain  a  member  under  the  provisions 
of  Section  165  of  the  Charter  within  the  time  required  by  the 
Charter.  . 

He  therefore  is  a  member  of  the  Retirement  System  under 
the  provisions  of  Section  165.2  of  the  Charter. 

The  facts  as  presented  in  the  request  leave  no  subject 
for  the  discretion  of  the  Retirement  Board  in  this  zaatter. 

You  are  thus  advised  in  connection  with  your  inquiry 
as  subzoitted. 


Respectfully  subi&itted. 


DION  R.  HOLM 


City  Attorney 


To:  Retirement  Bocurd, 

Attn:  Ira  G.  Thompson,  Secretary. 
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J\ui«  24,  1949 

SUBJECT:   PERIIETS  ISSUED  TO  DAIRY  FARMS  RE  SECTIONS  506-7-8 
OP  THE  AGRICULTURAL  CODE  I  MARKET  MILK  SHIPPED  INTO 
PLANTS  OUTSIDE  SAN  FRANCISCO:  MARKET  MILK  SHIPPED 
INTO  CITY  AND  COUNTY  OP  3AH  FRANCISCO  FROM  AREAS 
UNDER  SUPERVISION  OP  THE  MILK  INSPECTION  SERVICE. 

Gentlemen: 

This  office  is  in  receipt  of  jomt   request  for  an  opinion 
as  follows: 

"In  an  opinion  rendered  April  29,  1948,  in  res- 
ponse to  our  request  of  September  12,  1947,  the  City 
Attorney's  office  ruled  that  the  Department  of  Public 
Health  is  required  to  comply  with  the  provisions  of 
Sections  500,  501  and  502  of  the  Agricultural  Code 
relating  to  the  districting  of  dairy  farm  inspection 
areas.  This  ruling  is  being  followed.  No  comment, 
however,  was  made  on  Sections  506,  507  and  508  of  the 
Agricultxiral  Code  relating  to  permits. 

The  matter  of  permits  issued  to  dairy  farms  is 
now  before  us.  According  to  Sections  506,  507  and  508 
of  the  Agricultural  Code  (quoted  below),  as  interpreted 
by  the  State  Bureau  of  Dairy  Service,  an  Approved  Milk 
Inspection  Service  maintained  by  a  City  or  Covmty  can 
issue  a  permit  to  a  dairy  farm  under  its  supervision  to 
ship  market  milk  into  a  mimioipality  under  the  super- 
vision of  another  Approved  Milk  Inspection  Service, 
although  no  part  of  the  milk  is  used  in  the  city 
issuing  the  permit,  and  when  such  permit  is  issued,  no 
further  permit  is  required,  and  the  holder  of  the  per- 
mit may  ship  his  product  anywhere  within  the  state. 

Under  this  intejrpretation  by  the  State  Bureau  of 
Dairy  Service,  milk  is  being  shipped  into  San  Francisco 
and  into  country  plants  imder  the  jurisdiction  of  this 
department  from  dairy  farms  without  a  permit  from  the 
Milk  Inspection  Service  of  this  city,  contrary  to  pro- 
visions of  Section  486  of  the  Municipal  Code,  also 
quoted  below,  which  requires  that  a  permit  be  obtained 
from  the  Director  of  Public  Health  before  shipments  of 
milk  can  be  made  into  the  city  or  to  coiintry  plants 

under  the  Jurisdiction  of  the  San  Francisco  Department 
of  Public  Health. 
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Agrlotiltural  Code,  Division  IV: 


"♦Section  506.  Every  person  before  engaging 
in  the  business  of  producing,  processing,  selling 
or  distributing  market  milk,  shall  obtain  a  per- 
mit from  the  director  or  from  the  approved  milk 
inspection  service  maintained  by  the  city  or 
coxinty  designated  by  the  director  under  the  pro- 
visions of  this  article  or  from  the  approved  milk 
inspection  service  in  whose  Jurisdiction  the  mar- 
ket milk  is  sold  or  distributed  for  eaoh  dairy 
farm,  milk  products  plant  or  place  of  business, 
whichever  is  applicable;  provided,  however,  when- 
ever a  permit  is  issued  by  an  approved  milk  in- 
spection service  designated  by  the  director  to  a 
producer  of  market  milk  or  to  a  milk  products 
plant,  no  other  permit  shall  be  required  of  such 
producer  or  milk  products  plant  by  any  other 
approved  milk  inspection  service,  provided  that 
whore  Approved  Milk  Inspection  Services  have  regu- 
larly required  the  issuance  of  permits  to  milk 
products  plants,  upon  the  registration  and  notice 
in  Section  508,  such  permits  may  be  issued  and  may 
be  revoked  for  cause.  Upon  receipt  of  application 
for  permit  herein  provided,  the  director  or  appro- 
ved milk  inspection  service  shall  cause  an  investi- 
gation to  be  made  of  the  dairy,  milk  products 
plant  or  place  of  business  where  milk  is  produced, 
sold  or  distributed  and,  in  the  case  of  a  dairy,  of 
the  herd  producing  the  milk. ' 

•Section  507,   If  the  provisions  of  this  divi- 
sion and  the  standards  established  by  or  adopted 
pursuant  to  the  authority  granted  in  this  division 
are  complied  with  a  permit  shall  be  issued  by  the 
director  or  the  approved  milk  inspection  service,  if 
the  applicant's  milk  is  to  be  sold  or  distributed 
within  a  city  or  county  or  combination  thereof 
maintaining  an  approved  milk  inspection  service,  to 
such  dairy  feu^m,  milk  products  plant  or  place  of 
business.  Such  permit  sliall  be  Issued  for  a  period 
not  to  exceed  one  year** 

'Section  508.  No  distributor  who  holds  a  per- 
mit, as  provided  in  the  next  preceding  section,  from 
the  director  or  an  approved  milk  inspection  servlo* 
shall  sell  or  distribute  any  raarket  milk  within  the 
jurisdiction  of  any  other  approved  milk  Inspection 
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service  unless,  at  least  48  hours  prior  to  any 
sale  or  distribution,  he  shall  have  first  regis- 
tered with  suid  furnished  to  such  other  approved 
milk  inspection  service  evidence  his  peridt 
aforesaid  ia  in  full  force  and  effect,' 

liunicipal  Code,  Part  II,  Chapter  V,  Article  9: 

♦Section  486.   PERMITS  REQUIRED  BY  VENDORS 
OP  MILK.  No  person,  firm  or  corporation  by 
themselves,  or  through  their  agents,  servants  or  , 
employees,  shall  produce,  ship  or  send  into, 
bring  into,  or  offer  for  sale,  or  expose  for 
sale,  or  sell  or  deliver  for  distribution,  sale, 
use  or  consumption  within  the  City  and  County  of 
San  Francisco,  any  milk  without  first  having 
obtained  from  the  Director  of  Public  Health  of  the 
City  and  County  of  San  Francisco  a  permit  so  to 
do.  One  permit  shall  be  required  for  each  dairy, 
dairy  farm  or  place  of  general  sale  or  storage  of 
milk,  cream  or  nilk  food  products,  but  no  permit 
shall  be  granted  to  anyone  where  raw  milk  is  re- 
ceived at  a  central  skimming  or  cooling  station 
or  plant  outside  the  City  and  County  of  San 
Francisco  which  handles  more  than  one  grade  of 
milk,  or  where  other  milk  products  are  made  or 
handled  unless  the  portions  of  the  plant  where 
Grade  A  milk  and  oresun  are  received,  processed  or 
handled  are  physically  separated,  in  accordance 
with  the  requirements  of  the  Director  of  Publio 
Health,  from  portions  of  the  plant  where  other 
milk  or  milk  products  are  received. 

»No  permit  to  ship  or  transport  raw  milk  or 
raw  cream  into  tlie  City  and  County  of  San  Francisco 
from  any  central  skimming  or  cooling  station  out- 
side the  City  and  County  shall  be  granted  unless 
said  milk  or  cream  so  cooled  and  shipped  or  trans- 
ported comes  from  dairy  farms  or  plants  scoring  at 
least  seventy-five  (75>)  per  cent,  and  otherwise 
corqjlying  with  the  provisions  of  this  Article,  and 
unless  said  skimming  or  cooling  station  is  con- 
structed and  maintained  in  accordance  with  plans 
and  specif icationa  approved  by  the  Director  of 
Public  Health  and  said  milk  or  cream  is  handled  aa 
required  by  this  Article,  The  Director  of  Publio 
Health  shall  appoint  one  or  more  inspectors  who 
shall  supervise  the  production  of  market  nilk  on 
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dairy  fanaa  supplying  said  akimraing  and  ooollng 
stations  or  plants  under  the  Jurisdiction  of 
the  Director  of  Public  Health  and  shall  also 
Inspect  and  saiiiple  all  milk  received  at  said 
skimiiing  and  cooling  stations  or  plants.   Said 
inspector  or  inspectors  shall  perform  suoh 
other  duties  not  inconsistent  with t he  provision* 
of  this  section  as  shall  be  assigned  by  the 
Director  of  Public  Health. 

•Fees  sufficient  to  defray  the  cost  of  in- 
spection incurred  under  this  Section  shall  be 
assessed  in  accordance  with  Section  504  of  this 
Article.* 

It  will  be  appreciated  if  you  wo\ild  advise  on  the 
following! 

ifl»     Is  a  pernlt,  issued  by  the  Dairy  eind  Milk  Inspec- 
tion Service  of  the  City  and  County  of  San 
Francisco  to  a  dairy  farmer  in  our  inspection 
area  to  ship  market  milk  into  another  municipality 
maintaining  an  Approved  Milk  Inspection  Service, 
valid? 

if2,     Ilav  market  milk  be  shipped  into  plants  located 

outside  the  city  limits,  but  vmder  the  supervision 
of  the  :.Illk  Ij^spection  Service  of  the  City  axid 
Coxinty  of  San  Francisco,  without  a  permit  from  th« 
Dairy  and  ililk  Inspection  Service  of  this  City  and 
County? 

#3.   Uay  market  milk  be  shipped  into  the  City  and  County 
of  San  Francisco  from  areas  under  the  supervision 
of  a  liilk  Inspection  Service  maintained  by  another 
City  or  Co\inty,  without  a  permit  from  the  San 
Francisco  Department  of  Public  Health?" 


0  P  I  N  I  0  H 

ISj   predecessor  rendered  an  opinion  on  April  29,  1948, 
numbered  4118,  which  not  only  answered  a  question  propounded  with 
respect  to  the  rights  to  require  pasteurization  of  milk  wltliin 
the  city  limits;  the  right  to  require  permit  from  milk  producer 
or  distributor  already  licensed  by  another  approved  milk  in- 
spection district,  and  the  right  of  the  State  Director  of 
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AGrlcult\ir«  to  require  San  PranclBoo  to  inspect  milk  to  be  sold 
In  another  city,  but  the  opinion  also  laid  "down  the  rule  which 
xnuflt  govern  the  Department  of  Public  Health  In  handling  this 
particular  cocmodity"  (milk).   It  was  stated  in  the  aforemen- 
tioned opinion  of  ny  predecessor  that: 

"Since  the  amendments  to  the  Code  passed  by  the 
State  Legislature  in  1947,  and  even  prior  thereto,  it 
has  been  held  by  the  Supreme  Court  that  the  State  now 
oco\^ie8  the  whole  field  of  the  regxilation  and  inspec- 
tion of  the  production  and  delivery  of  milk,  and,  , 
therefore,  I  can,  in  my  opinion,  lay  down  the  rule  that 
unless  there  is  some  exemption  or  saving  clause  in  the 
varioxifl  provisions  adopted  by  the  State  regarding  the 
production  and  inspection  of  milk,  or  the  provisiona 
adopted  by  the  State  are  in  conflict  with  the  State 
Constitution,  the  State  law  must  prevail  over  local 
ordinances." 

In  the  covLrse  of  the  aforesaid  opinion  the  following 
observation  was  also  made; 

"As  I  have  already  stated,  the  production  and 
marketing  and  inspection  of  milk  is  now  a  matter  of 
general,  statewide  concern  and  as  the  provisions  of 
Sections  500,  501  and  602  of  the  Agricultural  Code 
work  luiiformly  on  the  whole  state,  in  my  opinion 
these  are  valid  regulations,  and  not  only  can  the 
Director  cos^)el  inspectors  in  the  employ  of  San 
Francisco  to  inspect  milk  to  be  used  in  other  places, 
but  he  may  also  permit  the  milk  to  be  used  in  San 
Francisco  to  be  inspected  by  inspectors  employed  by 
other  cities,  or  by  other  counties,  I'he  Director 
cannot  act  arbitrarily  in  the  matter  of  the  in- 
spection by  our  ea5>loyees,  or  by  the  employees  of 
other  counties,  as  the  Agricultural  Code  lays  down 
certain  general  riiles  which  must  guide  him  in  the 
selection  of  the  inspection  service^  and  gives  to 
any  of  tlie  interested  parties  the  right  to  protest 
against  his  ruling  as  to  which  particular  coiinty  or 
inspection  service  shoxild  make  the  inspection.  The 
rule  that  tlxere  can  be  no  duplication  in  the  in- 
spection of  milk  must  be  borne  in  mind,  and  if  rr,iiV; 
is  inspected  by  one  authorized  inspection  service, 
it  cannot  again  be  inspected  by  any  other  service 
provided  that  the  full  and  oouqjlete  Inspection  has 
been  made  by  the  other  service.   I  add  this  merely 
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for  thd  purpoae  of  again  calling  your  attention  to 
the  fact  that  in  my  opinion  Rilk  inspected  by 
another  inspection  service  cannot  be  sold  in  San 
Francisco  unless  it  is  pasteurized  within  the 
limits  of  the  city," 

The  cases  of  Witt  vs.  Ellmm.  97  Cal,  App.,  131,  and 
National  Milk  Products  lite,  vs»  City  and  County  of  San  Francisco, 
20  Cal.  2d«  101,  vere  oited  to  the  effect  timt  a  nev  and  addi- 
tional and  more  stringent  regtilatlon  than  that  contained  in  the 
state  law  and  not  in  confliot  therewith  may  be  enacted  by  a 
municipality.  These  decisions  become  iii$>ortant  in  view  of  th« 
langiiage  in  Section  490  of  the  Agricultural  Code,  the  particular 
clause  of  iftiich  reads  as  follows t 

"No  provision  of  tills  division,  except  sub- 
division (b)  of  Section  492,  or  any  irule  or  regiila- 
tion  of  the  director  is  a  limitation  on  the  power  of 
a  mimicipallty  or  county  to  provide  for  reasonable 
additional  regulations,  not  in  conflict  therevith, 
requiring  standards  higher  tlian  the  minlm\aa  require- 
nents  for  the  grades  of  market  milk  established  in 
this  division," 

Subdivision  (b)  of  Section  492  deals  entirely  with  dairy 
faros  and  dairy  farm  biiildings,  and  therefore  lias  no  application 
to  the  present  situation.  The  section,  it  will  be  noted,  speci- 
fically provides  that  the  regulation  of  the  municipality  must 
not  be  in  conflict  with  the  state  law. 

In  Eastlick  vs.  The  City  of  Los  Anfieles.  29  Cal,  2d, 
661,  the  court  cited  the  Natiiral  Llilk  Producers,  iHtc,   Vs.  San 
Francisco  case,  and  made  the  following  pertinent  observation  at 
page  666: 

"..••.these  cases  concerned  local  prohibitory  enact- 
ments adopted,  in  the  municipality's  exercise  of  the 
police  power,  in  a  field  where  the  applicable  stata 
law  contained  langxiage  expressly  Indicating  that  th« 
legislature  did  not  intend  its  regulations  to  bs  ex- 
clusive.  (3e©  Pipoly  v.  Benson,  20  Cal,  2d  366,  371 
/125  P.  2d  432,  147  A.L.R.  5157* )   n^ether.  the  legis- 
lature has  undertaken  to  occupy  exclusively  a  given 
field  of  legislation,'  so  that  a  loceil  regulation  im- 
posing a  higher  standard  of  conduct  with  regard  to 
the  subject  covered  would  necessarily  be  in  conflict, 
•is,  we  think  to  be  detexTxlned  in  every  case  vipon  an 
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analysis  of  the  atatute  and  of  the  faoti  and  olrcxga- 
stances  upon  t^ilch  It  was  Intended  to  operate.* 
(kann  v.  Scott,  l30  Cal.  550,  557-553  /ia2  P.  2317,)'' 

The  case  of  Meridian.  Ltd..  va.  Slppy.  54  Cal.  App,  2d, 
214,  Interpreted  an  ordinance  nuiabered  1229  of  the  City  of 
Stockton  enacted  in  1931*  This  ordinance  provided  that: 

"In  no  case  shall  a  penult  be  issued  to  any 
person,  firm,  association  or  corporation  to  sell 
.......any  milk  In  the  City  of  Stockton  unless  the 

dairy,  source  of  supply,  or  place  of  origin  Is' 
regiilarly  inspected  by  the  health  officer  or  his 
authorized  representatives." 

You  will  note  that  in  many  respects  the  ordinance  of 
the  City  of  Stockton  was  comparable  to  o\ir  Sectior;  436  of  the 
Municipal  Code.  The  court  held  that  the  ordinance  of  the  City 
of  Stockton  was  in  conflict  with  the  Agricultural  Code,  and 
therefore  invalid.   In  many  respects  the  court  held  tliat  the 
State  had  preempted  the  field  insofar  &s  the  inspection  and 
distribution  of  milk  was  concerned,  and  that  the  general  law 
did  not  give  the  state  the  right  to  issue  a  permit  to  sell  or 
distribute  milk  in  the  City  of  Stockton  unless  the  permitee 
met  the  standards  of  Its  ordinance.   It  held,  therefore,  that 
it  was  \mreasonable  to  require  dovible  inspection  of  tlie  distri- 
butors, one  by  the  city  and  the  other  by  the  state. 

With  the  law  established  as  quoted  above,  we  now  turn 
to  the  question  propounded  in  your  request  for  an  opinion,  para- 
graph #lt   "Is  a  permit,  issued  by  the  Dairy  and  Milk  Inspection 
Service  of  the  City  and  County  of  San  Francisco  to  a  dairy  far- 
mer in  our  inspection  area  to  ship  market  milk  into  another 
municipality  maintaining  an  Approved  iiilk  Inspection  Service, 
valid?* 

There  can  be  no  question  that  a  permit  Issued  by  an 
approved  milk  inspection  service  of  the  City  and  Coimty  of  San 
Francisco  Is  valid  even  though  the  milk  is  to  be  shipped  into 
another  municipality  maintaining  an  approved  milk  Inspection 
service.   It  already  has  been  pointed  out  that  since  the  state 
occupies  the  whole  field  of  the  regulation  and  inspection  of 
milk,  the  provisions  of  the  state  statute  are  supreme.  Since 
Section  506  of  Division  4  of  the  Agricultural  Code  provides  that 
whenever  a  permit  is  Issued  by  an  approved  milk  inspection  ser- 
vice to  a  producer  of  market  milk  or  to  a  nilk  products  plant, 
no  other  permit  shall  be  required,  approval  by  the  Dairy  and 
Milk  Inspection  Service  of  the  City  and  County  of  San  Francisco 
is  valid. 


Page  8. 

^,     "May  market  milk  be  shipped  into  plants  located 
outside  tlio  city  liiTilts,  but  under  the  supervision  of  the  Milk 
Inspection  Service  of  the  City  and  County  of  San  Francisco, 
without  a  permit  from  the  Dairy  and  Milk  Inspection  Servlc* 
of  this  City  and  County?" 

Section  506  mentioned  above  does  not  provide  that  all 
milk  must  be  inspected  by  tlie  approved  milk  inspection  service 
of  the  City  and  County  of  San  Francisco.  Said  section  does 
specifically  provide  that  a  permit  must  be  obtained  from  the 
director  or  from  the  approved  milk  inspection  service  maintained 
by  the  city  or  county  designated  by  the  director  under  the  pro- 
visions of  this  Article,  or  from  the  approved  milk  Inspection 
service  in  whose  Jurisdiction  the  market  milk  is  sold  or  distri- 
buted. The  market  milk  must  therefore  be  inspected  by  the  rnlik 
Inspection  service  approved  by  the  director.  If  the  director 
has  designated  the  City  and  Covmty  of  San  Francisco  as  the 
approved  milic  inspection  service  to  inspect  market  milk  which 
is  to  be  shipped  into  plants  located  outside  the  City  limits, 
in  such  case  the  permit  must  be  obtained  either  from  the 
director  or  from  the  milk  Inspection  service  of  the  City  and 
County  of  San  Francisco. 

#3,  "Hay  market  milk  be  shipped  into  the  City  and 
County  of  San  Francisco  from  areas  under  the  supervision  of  a 
liilk  Inspection  Service  maintained  by  another  City  or  Coiinty, 
without  a  permit  from  the  San  Francisco  Department  of  Public 
Health?" 

It  appears  that  Section  436  of  Part  II,  Chapter  V, 
Article  9  of  the  Municipal  Code  la  in  conflict  with  tlie  Agricul- 
tural Code.   (See  MeridlEin  vs.  Slppy  cited  above.)  The  Agricul- 
t"ural  Code  specifically  provides  tliat  when  a  permit  is  issued  by 
an  approved  milk  Inspection  service,  no  other  permit  shall  be 
req\ilred.  The  ordinance  of  the  City  and  County  of  San  Francisco 
being  in  conflict  with  the  state  law  (the  latter  being  supreme) 
and  occupying  the  same  field,  must  be  considered  oveiTuled  and 
Inapplicable.  There  is  nothing  in  Section  486  of  the  Kuniclpal 
Code  which  can  be  considered  as  a  new  and  additional  and  more 
stringent  regulation.  The  ordinance  is  squarely  In  conflict  with 
the  state  law  inasmuch  as  the  state  law  specifically  provides 
that  no  other  permit  shall  be  required  of  a  producer  or  milk 
products  plant  when  a  permit  has  already  been  obtained  either 
through  the  director  or  from  another  approved  milk  inspection 
service. 

You  are,  therefore,  advised  accordingly. 

Respectfully  submitted, 

RJB  DION  R.  HOLM 

To:  Dept.  of  Public  Health  City  Attorney 

Via:  Chief  Administrative  Officer 
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Jun«  24,  1949 

SUBJECT:      APPLICATION  FOR  REZONING,   EFFECT  OF  SPECIFICAnOH  OP 

PARTICULAR  USE  IN  NOTICE  WHICH  IS  POSTED  AND   PUBLISHED; 
SUCH  SPECIFICATION  DOES   NOT  LIMIT  USE  OF  PROPERTY  IF 
REZONING  APPLICAnON  IS  GRANTED. 

Dear  Sir: 

This  office  Is  In  receipt  of  yoxir  request  for  an 
opinion  regarding  the  situation  «diere,  In  connection  with  an 
application  for  rezonlng,  a  particular  use  Is  set  forth  In  the 
application  and  In  the  notice  which  Is  published  and  posted  and 
In  that  connection  you  ask  the  following  questions: 

"1.  If  an  applicant  for  a  change  in  the  use  classi- 
fication of  a  parcel  of  land,  fills  in  on  the  applica- 
tion blank  a  specific  use,  such  for  example  as 

"'Sale  of  Z-Ray  Equipment* 

"instead  of  indicating  after  the  words  *Use  To  Which 
Property  Is  To  be  Put*  merely  'stores*;  does  this 
constitute  a  stipulation  on  his  part,  to  use  it 
solely  and  always  for  that  specific  use? 

"2,  If  such  a  specific  use  is  indicated  on  the 
application,  is  the  published  notice  of  hearing  re- 
quired to  contain  reference  to  the  specific  use,  or 
may  it  be  altered  to  more  general  terms,  when  it 
is  merely  one  of  the  ordinary  permitted  uses  in  the 
proposed  zone? 

**3*  If  such  a  specific  use  is  mentioned  in  the 
public  notice,  then  is  the  Commission  boxmd  to 
limit  its  consideration  to  that  use,  and  to  either 
disapprore  or  to  approve  with  the  specific  use  sti- 
pulated in  its  resolution?  Or  may  the  CcHnmlssion, 
if  it  finds  the  parcel  suitable  for  stores  of  any 
kind,  or  for  any  use  permitted  in  a  Commercial  Dis- 
trict by  ordinance,  simply  approve  the  change  without 
stipulation  as  to  the  ^ecific  use? 

"4«  Can  the  Commission,  after  hearing  a  proposal, 
allow  or  request  the  applicant  to  file  an  amended 
application,  the  same  to  be  republished,  set  for 
re-hearing  and  subsequently  acted  upon,  without  re- 
quiring payment  of  a  new  fee?" 

0  P  I  N  I  0  H 
Tour  inquiry  is  directed  to  the  situation  where  a  par- 
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ticular  U8*  Is  specified  In  eomieetlon  with  an  application  for 
a  change  in  aonlng  classification,  and  you  desire  to  know 
whether  th«  specification  of  such  particular  use  In  the  application 
for  reaonlng  and  In  the  notice  of  hearing  >dilch  is  posted  and 
published  constitutes  a  limitation  so  that  If  the  rezonlng  Is 
subsequently  approred  by  your  Commission  the  property  can  there- 
after only  be  used  for  that  particular  use  and  not  for  other 
uses  permissible  la  the  new  sonlng  classification. 

The  procedure  goremlng  the  rezonlng  of  property  Is 
set  forth  In  Article  2  of  the  City  Planning  Code.  Section  42 
proTldes  that  the  application  for  rezonlng  shall  state  the  change 
desired  and  the  particular  use  to  which  the  applicant  desires 
to  put  the  property. 

Section  4 4  deals  with  the  posting  and  publication  of 
notices  of  Intention  to  change  the  zoning  classification.  This 
section  states  that  at  least  twenty  days  before  the  hearing  of 
the  petition  to  change  the  classification  of  the  use  to  which 
property  may  be  put  the  Commission  shall: 

"cause  to  be  conspicuously  posted.  .  • 
notices  of  Intention  to  consider  the  motion 
or  petition  to  change  the  zoning  classifica- 
tion or  building  set-back  lines  of  such  pro- 
perty and  the  use  to  which  said  property  may 
be  putT^  (Emphasis  Added) 

Howerer,  In  specifying  what  the  notice  should  contain,  the 
section  provides  only  that  the  notice: 

"shall  state  the  nature  of  the  change  desired 
and  the  place,  date  and  hour  set  for  hearing 
thereon."  (Emphasis  Added) 

This  section  does  not  require  that  the  notice  which  Is  posted 
or  published  state  the  particular  use  to  which  the  property 
Is  to  be  put. 

Section  46  provides  that  upon  completion  of  the  hearing 
of  any  proposed  change  the  City  Planning  Commission  shall  apprcnre 
or  disapprove  the  proposed  change. 

It  should  be  noted  that  the  application  is  in  all  cases 
an  application  for  rezonlng,  that  is,  for  the  change  from  one 
zone  classification  to  another.  Under  Section  42  of  the  City 
Planning  Code,  it  is  required  that  the  application  state  the 
change  desired  and  th9   particular  use  to  which  the  applicant 
desires  to  put  the  property.  However,  Section  44  requires  only 
that  the  nature  of  the  change  desired  be  stated  in  the  notice  of 
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hearing  which  is  posted  and  published  and  Section  46  provides 
that  the  City  Planning  Commission  shall  approve  or  disapprove 
the  proposed  change.  The  ruling  of  the  City  Planning  Commission 
is  therefore  restricted  to  the  proposed  change  in  zoning  classi- 
fication and  not  to  Uie  particxilar  use  designated  in  the  applica- 
tion, 

lou  are  advised  therefore  as  follows  in  specific  answer 
to  the  questions  set  forth  in  your  request* 

1)  Any  dedgnation  of  the  particular  use  on  the  applica- 
tion for  a  change  in  zoning  classification  cannot  be  considered 
as  a  stipulation  on  the  part  of  the  applicant  that  the  propezty 
will  be  used  solely  and  always  for  the  particular  use  designated. 
The  ruling  of  the  Commission  must  either  approve  or  disapprove 
the  proposed  change  in  zoning  classification  and  if  approved  the 
property  may  thereafter  be  put  to  any  use  permitted  in  the  new 
zone  classification, 

2)  As  stated  above  Section  44  of  the  Citv  Planning  Code 
requires  only  that  the  "Notice  of  Proposal  to  Change  Zoning  Classi- 
fication" stated  "nature  of  the  change  desired".  Theire  is  no  re- 
quir«nent  that  the  particular  use  be  stated  in  the  notice.   There- 
fore, all  that  is  required  in  the  notice  is  a  statement  of  the 
change  desired,  that  is,  a  change  from  one  zone  classification 

to  another.  It  is  not  necessary  that  the  particular  use  listed 
in  the  application  be  given  in  the  notice.  If  the  particular  xxse 
is  specified  in  the  notice  it  must  be  considered  as  surplusage 
and  the  statement  of  such  particular  use  can  in  no  way  restrict 
the  subsequent  use  to  which  the  property  may  be  placed  should  the 
application  for  rezoning  be  approved, 

3)  Even  if  such  particular  use  is  specified  in  the  notice 
which  is  published  and  posted  the  Commission  is  not  bound  to 
limit  its  consideration  to  that  particular  use.  As  stated  above 
the  application  is  one  for  rezoning  from  one  classification  to 
another  and  if  such  application  is  granted  the  property  may  there- 
after be  placed  to  any  use  permitted  in  the  new  zone  classification. 

In  view  of  the  fact  that,  if  the  zoning  application  is  approved, 
the  property  may  thereafter  be  placed  to  any  use  permitted  within 
the  new  zoning  classification,  it  would  be  advisable  that  the 
notice  which  is  posted  and  published  should  not  contain  a  state- 
ment as  to  the  partictilar  use  which  the  applicant  desires  to  place 
the  property.  Such  specification  of  the  particular  use  in  the 
notice  may  prove  misleading  to  persona  who  might  otherwise  object 
to  the  proposed  classification.  However,  such  specification  does 
not  in  any  way  affect  the  validity  of  the  proceedings  for  the  re- 
zoning of  the  property. 

4)  In  view  of  the  answers  to  the  above  questions,  there 
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is  DO  necessitj  of  answering  question  4* 


It  shovild  be  noted  that  the  Instant  case  does  not  Inyolve 
a  situation  v^ere  express  stipulations  are  secured  fron  the 
applicant  as  provided  In  Section  47  of  the  City  Planning  Code, 

Tou  are  adrlsed  accordingly. 


Respectfully  subaltted, 


DION  R.   HOLM, 
City  Attorney, 


To:     Department  of  City  Planning 

LSM 
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June  24,   1049 


SUBJIXTl      PAY   TTTJJPHOT^  ON   SinEfcAIJC  AREA 

r««r  Sirs 

><•  ar«  in  reoeipt  of  your  r«qu«ft  for  an  opinion  which 
reiidt  «■  follovfi 

"Thla  offieo  haa  a  r«qu«at  froa  tha  ?eoiflo 
Telephona  and  Talegraph  Caapuvf   for  parmisaion 
to  locata  aayairal  pay  talephonai  in  tha  aida- 
walk  ax^aa,  naar  tha  curb,  on  public  atraata. 

"  vould  you  plaaaa  adrlsa  aa  to  whathar  any 
dapartmant  of  tha  city  fOTarcnant  haa  tha  right 
to  f:iva  the  talaphona  oooip&ny  auoh  a  permit  and 
aa  to  whether  a  charge  night  be  made  for  auch 
a  permit." 

OPINIOtf 

In  conneotlon  vith  your  requeat  I  wiah  to  call  to  your 
attention  the  followin/r  oroTiaiona  of  the  ian  r'ranciaoo  Municipal 
Code*  Part  2,   Chapter  VIII,  feotion  63  which  reada  aa  followai 

"It  ahall  be  unlawful  for  any  peraon»  Ilm 
or  corporation,  occupying  or  having;  charge 
or  control  of  any  premiaea,  to  place  or  cauae 
to  be  placed,  or  auffer  to  remain  upon  the 
aidewalk,  or  upon  the  half  of  the  atreet  in 
front  of  auoh  premiaea,  any  article  or  aubatanoe 
which  ahall  obetruot  the  paaaa^^e  of  auoh  atreet 
or  aidewalk  for  ttoj^e  ttiaa  one  (X)  hour  at  a  tine." 

Section  64  providea  for  exeeptlona  to  the  proTlaiona  of 
."^eetion  63  and  none  of  the  exeeptlona  pi»OTlde  for  the  obatruotion 
of  the  aidewalk  area  by  the  inatallation  of  telephone  bootha* 

In  my  opinion  there  la  no  department  of  the  city  p;owem* 
ment  at  the  present  time  wbiob  haa  authority  to  (^.rnnt  tha  Paelfio 
Telephone  and  Telegraph  Company  penaiasion  to  locate  telephone 
bootha  on  the  aidewalk  area  of  public  atreeta*  5uoh  permlaaion 
would  have  to  be  allowed  by  the  adoption  of  an  appropriate  city 
ordinance* 

The  caae  of  the  Sunaet  Telephone  and  Telerraph  Company 
Te.  Pasadena,  ICl  Cal.  265,  holda  that  the  use  of  tne  streeta  for 
a  aeoondary  purpoae  and  thereby  excluding  any  uae  at  all  by  the 


n 


travftllnf,  publio  of  th«  portions  devoted  to  euoh  eeoondsry 
jurpoiOf  it  a  nuoioipel  effair*  Therefore^  in  my  opinion, 
after  the  adoption  of  a  proper  ordinance,  pormita  nay  be 
issued  for  the  use  of  the  streets  for  the  location  of  telephone 
booths*  A  charge  can  be  imposed  for  such  permission  to  xaJce 
sueh  installations. 


Respectfully  subnitted. 


DION  R,  ilOUi 
:ity  Attorney 


Toi  Chief 
JO:.cB 


Adwinistrative  Officer 
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Jvma  28,   1949 

SUBJECT:      STRAV/BHriRY  HILL  r^ESEnVOIR   IN  GOLDEN  GATE   PARK. 

Gentlemen: 

We  are  in  receipt  of  yovir  request  for  an  opinion 
wherein  the  following  questions  eire  propounded: 

1.  Can  a  non-certified  civil  engineer  of  the  Park 
Department  prepare  the  plana  and  designs  for,  ' 
the  proposed  reservoir? 

2.  Is  it  necessary  to  obtain  a  permit  from  the 
Central  Permit  Bureau  of  the  City  and  Couiity 
before  commencing  work? 

3,  Is  It  necessary  to  obtain  approval  of  the 
Planning  Commission  before  commencing  construc- 
tion? 

4,  VVliether  plans  and  specifications  must  be  sub- 
mitted to  the  State  Engineer  for  approval. 


OPINION 

In  response  to  the  above  quoted  questions,  I  wish 
to  advise  you  as  follows: 

1.  The  Business  and  Professions  Coda  of  the  State  of 
California  defining  what  is  embraced  within  the  scope  of  civil 
engineering  states  in  Section  6731  as  follows: 

"Civil  engineering  embraces  that  branch  of 
professional  engineering  which  deals  with  any 
of  the  following  studies  or  activities  In  con- 
nection with  fixed  works  for  Irrigation, 
drainage,  water  power,  water  supply,  flood 
control.  Inland  waterways,  harbors,  municipal 
Improvements,  railroads,  highways,  tunnels, 
airports  and  ai37ways,  purification  of  water, 
sewerage,  refuse  disposal,  fo\indations,  framed 
and  homogenous  structures,  buildings  or  bridges." 

It  is  provided  In  Section  6736: 

"This  chapter  does  not  prohibit  a  civil 
engineer  from  practicing  or  offering  to  practice 
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his  profession  tiirouoh  the  nedium  of  or  as 
an  eiaployee  of  a  partnership  or  a  corporation 
so  long  as  the  plans,  specifications,  and 
reports  of  the  partnersliip  or  corporation  are 
sl^^ned  and  star-iped  with  tiie  seal  of  each 
registered  civil  ent^inoer  In  specific  and 
responsible  chart;e  of  the  preparation  of  the 
s  ajue . " 


2.   It  Is  provided  in  Section  301  of  the  Bulldlnc  Code 
of  the  City  and  Covmty  of  San  Francisco  adopted  in  1j47  as 
follows : 

"It  shall  be  \anlawful  for  any  person  to 
corjieuce  or  proceed  \vith  the  construction, 
alteration,  repair,  moving  or  denolition  of 
any  structure  either  private,  public, 
municipal,  state  or  federal  in  San  Francisco 
without  first  obtaininc  a  building  permit 
therefor  fron  the  Central  Permit  Bureau 
approved  by  the  suporiiitendent." 


3.   In  ansv/er  to  yovu?  third  question  I  wish  to  advise 
you  as  follows : 

It  is  provided  in  Section  41  of  the  city  Charter: 

"The  comrAss loner  shall  have  the  complete 
and  exclusive  control,  management  and  direc- 
tion of  the  parks,  squares,  avenues.  Grounds 
and  recreation  centers  now  or  hereafter  placed 
■under  charge  of  the  commission,  Includinc 
exclusive  ri^t  to  erect  and  superintend  the 
erection  of  Duildin^s  and  structxires  thereon, 
except  in  this  Charter  otherwise  provided." 

There  is  another  charter  section  iiriiich,  in  my 
opinion,  would  be  applicable  to  the  proposed  work  as  sot  forth 
in  your  letter,  and  that  is  Section  o9,l.   It  is  therein  pro- 
vided that  where  there  is  to  be  a  capital  improvement  projoct 
it  shall  be  submitted  to  the  Department  of  City  Planiiin^j,  and 
the  latter  shall  malce  a  report  as  to  whether  the  proposed 
capital  improvement  projoct  conforms  to  the  niaster  plan.   It 
is  also  provided  in  this  section  as  f  ollov/s : 
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"Requests  for  supplemental  appropria- 
tions for  capital  improvement  projects,  irtiich 
projects  have  not  been  previously  submitted 
to  the  Department  of  City  Planning,  shall  be 
subject  to  all  of  the  provisions  herein  con- 
tained except  time.  The  Department  of  City 
Planning  shall  report  on  each  such  proposal 
within  30  days  from  the  date  that  each  such 
proposal  is  filed  with  it. 

The  Board  of  Supervisors  shall  not  appro- 
priate any  money  for  any  capital  improvement 
project  which  has  not  been  referred  to  and 
reported  on  by  the  Department  of  City  Plsuining 
in  accordance  with  the  provisions  of  this 
section. 

Failure  of  the  Department  of  City  Planning 
to  report  within  the  time  limits  herein  es- 
tablished shall  constitute  its  concurrence." 


4,  In  reply  to  your  fourth  question,  I  wish  to  advise 
you  that  in  my  opinion  the  plans  and  specifications  for  tlie 
construction  of  a  reservoir  for  the  purpose  of  storage  and 
distribution  of  water  need  not  be  submitted  to  the  State 
Engineer.  Division  3  of  the  State  Water  Code  is  a  codifica- 
tion of  that  act  which  is  commonly  referred  to  as  the  Dam  Act 
of  1929,  After  reviewing  these  code  sections  as  set  forth  in 
Division  3,  and  cases  interpreting  these  sections,  especially 
the  case  of  Savrjer  y.  The  Board  of  Supervisors,  100  Cal.  App., 
446,  I  am  of  the  opinion  tliat  the  intent  of  the  legislature  was 
that  this  act  should  apply  only  if  the  dam  and  the  resulting 
reservoir  were  to  be  constructed  in  stream  beds  for  the  pvar- 
pose  of  impounding  and  conserving  water  resources. 

Respectfully  submitted. 


DICII  R.   HOLM 


City  Attorney 
JGI^B 
To:  Park  Commission 
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SEE   OPINIOH  DATED  JUNE  30,    1949 
,ln  Jiily  through  December  volvune 

SUBJECT:    "CLAIM  FOR  TAX  REFUND  BY 
UNITED  STATES   OF  AMERICA   ON  THAT 
PARCEL  OF  REAL  PROPERTY  AT  2090 
JACKSON   STREET,    SAN    FRANCISCO, 
CALIFORNIA,    FORMERLY   OCCUPIED  BY 
GERMAN    CONSULATE" 


UBRATJ  -  CF  CITY  ATTOO 
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